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Cover Picture ... A view of Chicago where 
the American Bar Association held its 77th 
annual convention the week of August 16th. 
The proceedings of the Probate and Trust 
Law Divisions are reported in this issue . 

Chicago will also be the meeting place for 
the 23d Mid Continent Trust Conference 
of the American Bankers Association on 
November 4-5 . . . Each summer the School 
of Financial Public Relations holds its ses- 
sions on the Chicago Campus of North- 
western University. The Illinois Bankers 
Association Trust Development School spon- 
sored jointly with Northwestern University’s 
School of Commerce, also meets here for a 
3-week period. It is also the home of one of 
the nation’s most active Life Insurance and 
Trust Councils, where attorneys, trustmen 
and underwriters find a common meeting 


ground. 
Photo from Ewing Galloway, New York 
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@ spotlighting the tax impact 
on the conduct of business 
across the entire range of 


company and personal dealings! 


Montgomery’s 


FEDERAL 
TAXES 


IN ONE VOLUME 


35th Edition of this famous publication 
gives you a quick, complete check — 
in any situation — on the preferred 
ways of doing business for maximum 
tax protection. 


Business, personal, estate taxes. Organ- 
izes all tax factors of a question im one 
place, even where different sections. of 
the law apply — for instant help on de-: 
cisions facing corporations, rtner- 
ships, and individuals. Expert advice on 
the new tax advantages for each kind 
of business set-up, possible economies, 
important elections. 

Explains preferred handling of invest- 
ment income, how to ease impact of 
estate taxes. Guidance on gifts in con- 
templation of death, intervivos and 
testamentary trusts, family foundations, 
marital deduction, etc. : 


e@ The Only Quick-Reference 
Guide by Top Accounting 
and Tax Authorities... 
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JAMES J. MAHON, Jr., C.P.A. 
JOHN McCULLOUGH, C.P.A., 

Mich. Bar 
MARK E. RICHARDSON, C.P.A. 
. Editors. Partners of 
Lybrand, Ross Bros. & Montgomery 

21 SECTIONS of tax-planning advice. 
Practical recommendations at the end 
of every Part point out specific steps 
to take for complete protection under 
the 1954 Revenue Code. Provides a sute 
yardstick for judging any taxpayer's 
position. 

1000 Pages 35th Edition 
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ORDER YOUR COPY 
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Mid-Continent Trust Program 
The 23rd Mid-Continent Trust Con- 


ference of the American Bankers Asso- 
ciation, to be held in Chicago Novem- 
ber 4-5, will feature economic and busi- 
ness prospects as they affect trust ad- 
ministration. 


At the first session on Thursday 
morning, George C. Barclay, newly 
elected president of the Trust Division 
and vice president of City Bank Farm- 
ers Trust Co., New York, will view 
“Common Trust Funds in Retrospect 
and Prospect.” He will be followed by 
the official remarks by Homer J. Liv- 


ingston, incoming A.B.A. president and 
president of the host city’s First Na- 
tional Bank. “You Make the Difference” 
is the title of the third address to be 
given by W. H. Gove, executive vice 
president and director of sales for EMC 
Recordings Co., St. Paul. 


On Thursday afternoon, Dean J. E. 
McCarthy of Notre Dame’s College of 
Commerce will appraise “The Business 
Outlook.” The remainder of the session 
will be devoted to a panel discussion 
and question period on “Investments” 
to be led by Albert Y. Bingham, vice 
president of Chicago Title & Trust Co. 


COMPLETE 
FIDUCIARY 
SERVICE 


Katvawha Valley Bank 


CHARLESTON, WEST VIRGINIA 


“PAITHFUL 


SINCE 


1867 





The second day’s session will be 
opened by Roy M. Huff, vice president 
and trust officer of National Bank of 
Tulsa, who will discuss the “Problems 
of Smaller Trust Departments.” Then 
will come an address by L. L. Matthews, 
immediate past president of the Finan- 
cial Public Relations Association, and 
president of American Trust Co., South 
Bend. “Some Phases of Handling Busi- 
nesses in Trust” will be described by 
Arthur B. Pfleiderer, vice president of 
Detroit Trust Co. 


Following the luncheon at which Chi- 
cago Daily News Editor John S. Knight 
will speak, the conference will hear 
analyses of the 1954 Internal Revenue 
Code. “Estate, Gift and Trust Changes” 
will be presented by Roland K. Smith, 
Chicago attorney, while “Pension and 
Profit-Sharing Trusts and Other De- 
ferred Compensation Plans” will be 
treated by James J. Saxon, assistant 
general counsel of the A.B.A. in Wash- 
ington. 

A A A 


NALU Elects Walker President 


Robert L. Wal- 
ker, C.L.U.. with 
Peninsular Life at 
F'la.. 
elected president of 
the National Asso- 
ciation of Life Un- 
derwriters at its 
annual convention 
in Boston last 
month. Other officers chosen: 

Vice Pres.: Stanley C. Collins. 

C.L.U., Metropolitan Life, Buffalo. 

Sec.: A. Jack Nussbaum, Massa- 
chusetts Mutual, Milwaukee. 
Treas.: James Elton Bragg, C.L.U.. 


Guardian Life, New York. 


The principal paper on estate plan- 
ning was given by Samuel J. Foosaner 
of Newark, N. J., Federal Tax Editor of 
TRUSTS AND EsTATEs. 


Orlando. was 





ROBERT L. WALKER 


A A A 
Banking Law Section Meets 


The annual fall meeting of the Bank- 


ing Law Section of the New York State 
Bar Association was held at Albany on 
September 24. On the trust side were 
comments by Robert A. Jones, chairman 
of the Trust Division of the State Bank- 
ers Association and vice president of 
Guaranty Trust Co. uf New York, and 
a review of the 1954 tax law as it 
affects estates and trusts, by Howard 0. 
Colgan of the New York law firm Mil- 
bank, Tweed, Hope & Hadley. 
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GOVERMENT CONTRACTS, particularly for 
defense materials, seem destined to play 
a major and increasingly important role in 
both the stabilization of production in 
large industrial corporations and the en- 
couragement of small business concerns. 
The current merger trend has given impetus 
to review of anti-trust policy and possi- 
ble aid to small enterprise. Placement of 
the $160,000,000 tank order with Chrysler 
Corp. iS an example of what Federal con- 
tracts can do to take up slack caused by 
high and sudden concentration of civilian 
business, where two companies now account 
for 84% of the industry's production. 

Variation from the practice of accepting 
the lowest bid must be taken on good cause 
that will have public approval, but the 
interests of small business and necessary 
decentralization of defense facilities may 
necessitate a considerable emphasis on the 
broad=base concept’ of Federal spending. 
The billions of dollars of defense and 
other public purchases may thus strongly 
implement the policies of the new Small 
Business Administration as well as those 
of the Anti-Trust Division. 


THE GREAT DEBATE: — It all started at 
the American Bar Association's convention 
last year when Paul B. Sargent, eminent 
Boston lawyer, submitted a comprehensive 
report on the "A.B.C. and D of the MARITAL 
DEDUCTION," which embodied a so-called 
formula clause for obtaining the maximum 
permissible deduction. To such clauses, 
committee member Joseph Trachtman, equally 
noted New York attorney, took exception. 
At the recent annual meeting in Chicago, 
Mr. Trachtman developed his views on the 
Subject and Mr. Sargent countered with a 
witty "Surrebuttal." (cf. pps. 922 and 
933) along with all proceedings of the 
Probate and Trust Law Divisions. 


THE FEDERAL RESERVE BOARD has given a 
favorable opinion on the direct transfer 
of units in a common trust fund from an 
existing trust to a new trust in two in- 
Stances recently submitted to it. One was 
a case of combining two revocable trusts 
created by the same trustor, both of which 
were wholly invested in the common trust 
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fund. In the other case a beneficiary 
wished to create a living trust with his 
distributable share of a terminating 
testamentary trust. The Board reiterated 
the requirement that participating accounts 
must be bona fide fiduciary accounts, and 
warned against use of a direct inter-trust 
transfer of units that might involve in- 
proper avoidance of tax liability. 


LIBERALIZED TAX REFUND PROVISIONS OF NEW 
LAW should encourage new business enter-= 
prise and expansion through permitting 
profits. Government shares business risks 
through carry-back and carry-forward regu- 
lations which now span an eight year pe-=- 
riod and which can act as a shock absorber 
in a dynamic economy. An explanation of 
these provisions in the most liberal law 
under which business has been conducted 
appeared in the U. S. News and World Re- 
port (Sept. 24, 1954) "In past years, 
Government insisted on sharing profits — 
through high taxes — when times were good, 
but required businesses to take their 
own losses. Now, when a firm runs into hard 
times, the Government even goes so far as 
to pay back some of the taxes collected 
in prosperous years." 


PROPOSED UNIFORM LAWS to facilitate 
estate and trust administration have been 
promulgated by the National Conference of 
Commissioners on Uniform State Laws and 
approved by the American Bar Association. 
One, relating to Disposition of Unclaimed 
Property, would permit fiduciaries to turn 
over to a State official intangible per- 
sonal property and any income thereon un- 
less the beneficiary has, within seven 
years after it becomes payable or dis- 
tributable, increased or decreased the 
principal, accepted payment of income or 
principal, corresponded concerning the 
property, or otherwise indicated an inter- 
est as evidenced by a memorandum on file 
with the fiduciary. The Act also applies, 
among others, to funds held by life insur- 
ance companies, undistributed dividends 
and other distributions of corporations. 

The second Act, titled Preservation of 
Business Records, sanctions within certain 
limitations the destruction of business 
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records after three years and permits re- 
productions of original records to serve 

as compliance with any law requiring the 

preservation of such records. 

A third Act, dealing with Supervision of 
Trustees of Charitable Trusts, is analyzed 
by an A.B.A. committee in this issue (page 
938). 


New Bond issues for September totalled 
103 and nearly $1.5 billion, 50% greater 
than in September 1953 and the highest 
monthly volume in the 28 year period since 
these records have been kept. There were 
18 stock offerings of $68 million, the 
best since 1945. Outstanding in importance 
were the $250 million American Telephone 
and Telegraph 3\%s and $160 million Kansas 
Turnpike bonds. 


A NEW IDEA IN ESTATE PLANNING COUNCILS 
has been introduced in Des Moines where at 
the September meeting the membership was 
enlarged to include representatives of Iowa 
State College and the Commerce and Law 
Schools of Iowa and Drake Universities, 
the Referee in Probate and an investment 
counsellor not in the securities business. 


REVIEW OF -PENSION RATES CAN BENEFIT em- 
ployers and employees mutually because of 
the arithmetical changes in Social Securi- 


ty under the new Tax Law. For example, the 
worker — both under and over 65 — who de- 
rives annual earnings of $1,500 a year 
from employment is $162 better off than 
the one whose wage is $2,100, when Social 
Security benefits of $508 more are taken 
into consideration. This is one of the 
illustrative points brought out in the new 
Pension and Profit Sharing Digest section 
at page 836, where Editor Ain discusses | 
the effects of Social Security amendments. 


LONG TERM INTEREST RATE TREND IS DOWN- . 
WARD, according to Dr. Marcus Nadler's 
prediction to the 500 conferees at the 
annual New York State Bankers Association- 
New York University investment seminar in 
New York City last month. He estimates 
that capital supply over the foreseeable 
future will exceed demand, even with an 
expected moderate business improvement in 
the last 1954 quarter. 


$750 MILLION OF INSURANCE POLICY BENE- 
FITS will go out under income plans this 
year, the Institute of Life Insurance 
reports. This compares with $720 million 
last year and represents a 40% increase 
over 1945, the last war year. The aggre- 
gate income plan benefits last year repre- 
sented 28% of total available benefits. 


tate Street Crust Company 


BOSTON, MASS. 


welcomes opportunities to put its long years 

of experience in the New England banking 
and trust field at the service of those 
who need co-operation in this area. 


PETA, 


MAIN OFFICE: STATE & CONGRESS STS. 


Member Federal Reserve System 
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Member Federal Deposit Insurance Corporation 
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MANUFACTURERS TRUST COMPANY 


announces the opening of 


The world’s most modern banking office 


Fifth Avenue at 48rd Street, New York City 


Tus Is THE newest of-our 111 offices in Metropolitan 
New York. We believe our banking friends will find 
much of interest in this new glass-walled structure— 
the world’s most modern banking office. 


But it takes more than even the most extraordinary 
building to make a bank. First and foremost, it takes 
service. And this is why we went to special lengths to 
make our new office a special kind of building ...a@ 
showcase of service for our customers, 


And our out-of-town friends visiting New York will 
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find that we've set aside ample space for their conveni- 
ence—another example of Manufacturers Trust’s spe- 
cialized service, the kind of service which has enabled 
us to build up total resources of nearly 8 billion dollars, 


So next time you're in New York, be sure to come in 
and see us. You'll be most welcome! 


Manufacturers Trust Company 


55 BROAD STREET, NEW YORK, N. Y. 
Member Federal Deposit Insurance Corporation 





Chicago was a port before it became a city 


Much of Chicago’s early commerce was 
water-borne—and the hustling little com- 
munity wasa port before it becamea city. 
Water traffic in this area today far exceeds 
that of the Panama Canal. 


Chicago 29,929,000 tons 
indiana Harbor 15,225,000 tons 
Buffington 1,138,000 tons 
Gary aa 093,000 tons 


Total Chicago Port Area 53, 385, ,000 tons 
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36, 848, O00 tons 


Panama Canal 
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This is the type of ship that will travel between Chicago and Europe when the St. Lawrence Seaway is com- 
pleted. Deadweight 7,850 tons; Length 462 feet; Beam 58 feet; Draft (loaded) 24 feet; Speed 16 knots. 


Last year more than 180 foreign ships 
discharged cargoes at Chicago area docks 
and loaded a wide variety of products 
for the outbound voyage. 

This bank’s activity in working with 
companies using Chicago Port facilities 
dates back many years. 

Our experience in this field—with im- 
porters, exporters, domestic shippers— 


is available to your bank. 


is National Bank 
y of (Chicago 
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Proceedings of 


PROBATE AND TRUST LAW DIVISIONS 


American Bar Association, Chicago, August 16-18, 1954 


IMELINESS IS THE WORD FOR THE 
meer of the annual meeting of 
the Section of Real Property, Probate 
and Trust Law held during the Amer- 
ican Bar Association’s 77th annual con- 
vention in Chicago. On the very day— 
August 16th—that President Eisen- 
hower signed the monumental Internal 
Revenue Code of 1954, the Section pre- 
sented a full afternoon session on the 
impact of the new law on trusts and 
estates. Like the rest of the program, 
this was a tribute to the able planning 
of Section Chairman Russell D. Niles 
of New York. 


At the session on the Code, presided 
over by Probate Division Director Dan- 
iel M. Schuyler of Chicago, Gordon T. 
Wallis of New York, Chairman of the 
Committee on Pension and Profit-Shar- 
ing Trusts, highlighted the changes 
made in that field. He was followed 
by Professor J. Nelson Young of the 
University of Illinois Law School at 
Urbana, who discussed the estate and 
gift tax provisions. Then came an ex- 
planation, by Lloyd W. Kennedy of 
Chicago, of the new throwback rule for 
taxing the income of accumulation 
trusts. The subject was concluded by a 
panel of seven topflight tax men pre- 
sided over by C. Ives Waldo, Jr. of 
Chicago. 


On Tuesday the 17th, with Trust Di- 
vision Director Edward C. King of 
Boulder, Colo., presiding, the delegates 
heard a learned paper by C. Alexander 
Capron of New York on the “Situs of 
Trusts in Conflict of Laws.” Joseph W. 
Morris, attorney for Shell Oil Co. in 
Tulsa, revealed how the presence of 
“Oil and Gas Interests in a Decedent’s 
Estate” presents problems cutting across 


boundaries. In the final address at this 
session Raymond W. Hilgedag of In- 
dianapolis told “What a Lawyer Should 
Know about Life Insurance Options.” 


At the final session on Wednesday 
the 18th, presided over by Vice Chair- 
man Rush H. Limbaugh of Cape Girar- 
deau, Mo., several of the Committee 
Chairmen presented brief highlights of 
their written reports. Then came a fit- 
ting climax—a good natured debate be- 
tween Joseph Trachtman of New York 
and Paul B. Sargent of Boston on the 
use of formulas in securing the maxi- 
mum marital deduction for Federal 
estate tax purposes. The flavor of their 
presentations cannot be adequately cap- 
tured by the printed word. 


Officers chosen at the closing session 
for the coming year are: 


Chairman: Rush H. Limbaugh, Cape 


Girardeau, Mo. 


Vice Chairman: William A. Lane, 
Miami, Fla. 


Vice Chairmen & Divisional Direc- 
tors: Real Property—Robert H. Frazier, 
Greensboro, N. C. Probate—J. Stanley 
Mullin, Los Angeles. Trust—Joseph 
Trachtman, New York. 


Secretary—William R. Dillon, Chi- 
cago. 

Council Members (for terms expiring 
as shown): Edward C. King, Boulder, 
Colo., & Daniel M. Schuyler, Chicago 
(1958) ; P. Philip Lacovara, New York 
(1957); C. Alexander Capron, New 
York (1956). 

Section Delegate to House of Dele- 
gates: Russell D. Niles, New York. 


The Proceedings of the Probate and 
Trust Divisions are printed herein be- 
ginning at page 858. 








WILLIAM A, LANE 


RusH H. LIMBAUGH 
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J. STANLEY MULLIN JOsEPH TRACHTMAN 


New Approach to Councils— 
Three More Organized 


What is believed to be a unique de- 
velopment in the Council movement was 
the action taken at its September 13th 
meeting by the Des Moines Estate Plan- 
ning Council enlarging its membership 
to include not only accountants, attor- 
neys, underwriters and trustmen, but a 
nominee each from the Deans of the 
Commerce and Law Schools of the Uni- 
versity of Iowa and Drake University, 
and the President of Iowa State College, 
the Referee in Probate of Polk County, 
and an investment counsellor not en- 
gaged in selling securities. 


At this meeting, a symposium was 
held on the new tax law, with a panel 
consisting of Sidney B. Smith on income 
and accounting methods, Roy Swarzman 
on life insurance, Al Roberts on sales, 
exchanges, capital transactions, and Ro- 
bert Throckmorton on deductions. 


Three new Estate Planning Councils 
have been formed in recent months, as 
follows with their officers: 


Northeast Florida 


Pres.: J. Theodore Johnson, assistant 
vice president & assistant trust officer, 
Florida National Bank of Jacksonville. 

Vice Pres.: Angus B. Rosborough, 
Massachusetts Mutual. 

Sec.: W. A. Hamilton, Jr., attorney. 

Treas.: P. W. Fisher, C.P.A. 

J. A. McClure, Jr., president of the 
St. Petersburg Bar Association, ad- 
dressed the organization meeting on Sep- 
tember 16 on the subject of cooperation 
among the four component groups to 
carry out the purposes of the Council. 


Ogden, Utah 


Pres.: Howard W. Ogden, Northwest- 
ern Mutual. 


Vice Pres.: William H. Loos, vice 
president and trust officer, First Secur- 
ity Bank of Utah. 

Sec.: Glenn W. Adams, Esq., Wallace, 
Adams & Peterson. 

Treas.: William E. Johnson, CPA, 
Jones & Atwood. 


Hamilton, Ontario, Can. 

Pres.: J. A. Edmonstone, trust officer, 
The Canada Trust Co. 

Vice Pres.: R. A. Mitchell, C.L.U., 
Canada Life. 

Sec.: Jack Robertson, C.L.U., Mutual 
Life of Canada. 

Treas.: Paul H. Erickson, C.P.A., 
Wright, Erickson, Lee & Co. 
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yom VISUAL AIDS TO AUDIBLE HANDI- 
caps, current new business oppor- 
tunities and shortcomings were pre- 
sented in a series of three panel sessions 
on Trust Development at the 39th an- 
nual convention of the Financial Public 
Relations Association in Washington on 
September 27-28. Reports on these ses- 
sions follow. Other highlights of the 
Convention will be reported in Novem- 
ber, owing to space requirements for 
the Bar Convention this month. 


Fundamentals of Salesmanship 


Trust development is essential not only 
to keep a department growing, but also 
to replace business which is lost or ma- 
tured, Craig R. Smith, assistant vice 
president of The Hanover Bank, New 
York, told the first departmental session. 
It is important to get banking officers 
to build up the value of the trust de- 
partment in the customer’s mind, Mr. 
Smith said, since normally 60% to 80% 
of trust business comes through intro- 
ductions or information furnished by 
the banking officers. 


The customer doesn’t know what trust 
services can do for him, and probably 
has a preconceived unfavorable attitude, 
or he would have come in before. Dur- 
ing the interview, which should be 
planned beforehand, 


the trust man 





NEW FPRA OFFICERS 


Trust BUSINESS DEVELOPMENT 


Highlights of Financial Public Relations Association Convention 


should give him all the facts needed 
for making a decision. Make the open- 
ing remarks convey the importance of 
the message. In the first part of the 
interview ask questions to find out the 
customer’s situation, attitude, and par- 
ticularly why he thinks that way and 
what he is trying to accomplish. If this 
is done skillfully, all the information 
will be obtained that is needed to advise 
him properly. Unless he is exceptional, 
there will be some weakness in his plan 
on which suggestions and advice from 
the trustman can be based. Reiterate the 
benefits trust service will bring to the 
customer and his family so that he can 
remember them to tell to his wife that 
night. Describe them in life-like terms. 
Stick to the objective of what the pros- 
pect really wants, and don’t be led off 
into arguments about taxes, investments 
or politics. To get final action, appeal 
to the emotions (intellectual consent is 
easy to get). For example, if he has a 
daughter, tell him of another man who 
said, “I want her to get a check from 
Dad on the first of every month as long 
as she lives.” In order to accomplish 
his task in trust development, Mr. Smith 
said, a man must fit himself to counsel 
the bank’s customers. 


Five vears of a new business program 
built on estate analysis were then de- 


(L to r): Rod Maclean, president; William E. Sngletary, second vice president; W. W. 
Delameter, first vice president; Orin H. Swayze, third vice president; A. Gordon Bradt, 
treasurer. 
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scribed by W. T. Hackett, vice president 
and trust officer of Huntington National 
Bank, Columbus, Ohio. As a result of 
the campaign, and continual coopera- 
tion with the Columbus Estate Clinic, 
192 estates valued at $88 million were 
analyzed, Huntington National was 
named executor in 111 and testamen- 
tary trustee in 118, and need was dis- 
covered for 90 living trusts with total 
assets of $8.5 million. Furthermore, a 
steady flow of prospects now is being 
referred to the bank by attorneys and 
life underwriters. 


The third speaker was Norman E. 
Walz, trust officer, Provident Trust Co., 
Philadelphia, whose address on “How 
To Retain Trust Business Now on the 
Books” will be published next month. 


Visual Aids 


In the “workshop” session on use of 
Visual Aids for selling of trust services, 
C. B. Leonard, vice president of Detroit 
Trust Co., remarked the amazing suc- 
cess of the Armed Forces in speed and 
impressiveness of “visual” presentations 
for getting ideas and information across 
to all types of personnel. He recom- 
mended use of diagrams, charts and 
pictures as tools to supplement the 
spoken word and convince prospects, 
since trust services are intangible and 
cannot otherwise: be shown or demon- 
strated. 


Despite the large increase in fiduci- 
ary assets and customers, Mr. Leonard 
pointed out that “only a relatively small 
fraction of the possible market has been 
obtained, partly because the nature of 
the service automatically invites procras- 
tination.” Favorable activation requires 
direct presentation to the prospect, with 
rough sketches or tabulations done in 
his presence—a sort of tailor-made out- 
line of trust uses and advantages to 
him or her personally—in addition to 
well-prepared brochures and sales mate- 
rials. This free-hand form of visual pre- 
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One of the three Trust Development Departmental sessions. Speaker is A. M. McNickle, 
vice president of Fidelity Trust Co., Pittsburgh. 


The sketching or writing out of key 
points with short simple explanatory 
identifications—also allows the trustman 
to leave a personalized, if informal, 
memo to refresh the prospect’s impres- 
sions. The salient points can be recon- 
structed immediately after the interview 
by the trustman; or as one member of 
the audience pointed out, it can be 
done with the carbon copy which he 
advises the prospect will be helpful in 
assuring the right facts and relation- 
ships on which to base an estate plan 
or the will or trust suggestions. 


Demonstration of a projector which 
allows the speaker to present slides or 
other material as he makes his talk to 
a group audience (without darkening 
the room) was given by Richard C. 
Lang, trust officer of Fifth Third Union 
Trust Co. of Cincinnati. The use of 
prepared charts enabled him to show 
the progressive steps in estate planning 
or trust creation and distribution, by 
using overlays and _ block-offs. The 
speaker can also write on a glassine 
paper roll, and the figures or designs 
are simultaneously projected on the 
screen. Programs of this type have been 
presented with good effect to groups of 
attorneys, underwriters, women’s and 
service clubs. 


Specially prepared charts for visual 
presentation to directors or to prospects 
were shown by Alonzo M. McNickle, 
vice president of Fidelity Trust Co.., 
Pittsburgh. These were based on data 
applicable in Pennsylvania and dealt 
with trust opportunities, costs, services, 
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how to save an estate, and stock valua- 
tion in closely held corporations. 


Five factors for determining the use 
of visual aids were set forth by Charles 
Kluss of Edwin Shields Hewitt & Asso- 
ciates, Libertyville, Tl. 


How complicated is the subject? What 
is the comprehension level of the audi- 
ence? Specifically what do we want to 
get across? What part of the subject 
needs illustration? What equipment is 
available? The last question includes 
not only charts or machines, but perti- 
nent information about the room, elec- 
tric current, and other environmental 
factors. Mr. Kluss advised against be- 
coming “too gadgety,” favored develop- 
ing only one point at a time, and test- 
ing a program before using it for the 
intended audience. 


Estate Planning 


In all the hubbub over the revisions 
made by the new Tax Code, it is easy 
to overlook the significant fact that few 
basic changes were made in the pro- 
visions affecting estate planning, and 
properly drawn wills and trusts of prior 
date are still satisfactory and effective, 
according to Joseph Trachtman, of 
Trachtman & Wolf and New York legal 
editor of Trusts AND Estates. In high- 
lighting Federal tax changes before the 
session on Estate Planning, he cited the 
substantial exemptions of life insurance 
—paid for but not owned by the in- 
sured—as the prime example of added 
advantages to insurance companies as 
well as to testators and trustors. He 
further stated that he does not know of 


“any greater bargain in American busi- 
ness life today than trust services.” 


Mr. Trachtman expressed preference 
for dividing substantial life insurance 
and other assets down the middle by 
qualifying half for the marital deduc- 
tion and leaving the other half in a 
manner that does not qualify. It is 
proper to pass some small part of per- 
sonal property by joint ownership, in 
his opinion, but he cautioned against 
its substantial use, remarking that the 
purpose of estate planning is to promote 
the interests of providers and their heirs, 
“not simply to try to disinherit the 
Commissioner of Internal Revenue.” 


From a dual experience in trust work 
and life insurance, John Z. Schneider, 
Baltimore manager of Connecticut Gen- 
eral Life Insurance Co., confirmed Mr. 
Trachtman in saying that the new law 
does not change the philosophy of estate 
planning, and that elimination of the 
premium payment test for estate taxa- 
tion of insurance gives further reasons 
for its use. The transfer of policies on 
officers or key stockholders to the cor- 
poration has also been facilitated 


through the change in the income tax 
(Continued on page 898) 





One of fifty exhibitors, Trusts & Estates 
shows replica of its first issue (March 1904), 
50th Anniversary number, and current sam- 
ples of its two Trust News Letters — Estate 
Digest and To Have and To Hold — and 
reprints of special articles and other publi- 
cations for Trustees and Corporations com- 
plete the panel. The replica of corporation 
ads calls attention to the $75 Billions of 
assets under corporate fiduciary administra- 
tion, 
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PENSION and 


PROFIT SHARING 


DIGEST 


SAMUEL N. AIN 


Social Security Amendments 


OR THE THIRD TIME SINCE 1950 THE 

Congress has enacted amendments 
to the Social Security Law. Again, as 
in the past, it has become necessary to 
examine the impact of these changes on 
private pension plans. It is the rare plan 
today which is designed to operate with- 
out regard to benefits payable under 
public programs. 


In trying to arrive at the level of 
benefits for his employees, an employer 
considers two related factors—the con- 
tributions he can afford and the level 
of benefits considered appropriate for 
his employees. A public program that 
calls for a 4% contribution, divided 
equally between employer and employee, 
on the first $4,200 a year (ultimately 
calling for an 8% contribution), and 
that will provide benefits to retired 
workers of as much as $1,302 a year 
cannot be disregarded. Whether it is 
integrated with the pension plan or not, 
it must be considered in the develop- 
ment of an employee benefit program. 
Effects of the 1954 Social Security 
amendments on some typical pension 
plans are shown below. 


Plans Providing Social Security 
Offsets 


A not uncommon type of plan is that 
providing $100 a month less Social Se- 
curity after 25 or more years of service. 
(Sometimes the benefit is on another 
basis but the minimum benefit may be 
stated in this form.) Under the amend- 
ments, no benefit at all will be payable 
under such a plan to employees who 


The Editors take pleasure in presenting 
this new column, which will be a regular 
feature under Mr. Ain’s editorship, as an- 
nounced last month. The objective will be 
to provide a “signal-system” or guide to the 
important developments — legislative, eco- 
nomic, investment and administrative — to 
help readers keep posted with a minimum 
of time and ease of reference to detailed 
studies. Mr. Ain, following practice in the 
field of deferred compensation and service 
in the U. S. Naval Reserve, was actuary of 
the Pension Trust Division, Bureau of 
Internal Revenue in Washington, until form- 
ing his own firm in New York and Washing- 
ton in 1950. Editor’s Note 


earn as much as $308 a month, for this 
is the point at which the Social Security 
benefit reaches $100. Table I shows the 
benefit payable under such a provision 
for different levels of compensation be- 
fore and after the amendments. 

Another type of offset plan is one 
which provides a unit of benefit (gen- 
erally expressed as a percentage of com- 
pensation) for each year of service 
credited under the plan, less Social Se- 
curity. Unless, in addition, the plan 
provides a minimum benefit without re- 
gard to Social Security, many employees 
will have their plan benefits entirely 
wiped out by the Social Security offset. 
For example, under the amended act 
if a plan provides a benefit of 1% of 
compensation for each year of service 
and an employee retires after 30 such 
years, his annual benefit will be 30% 
of his annual earnings which then must 
exceed $4,340 if he is to receive a bene- 
fit from the company plan. 

Table II shows the effect of the 
amendments on benefits payable to em- 





TABLE I 
Monthly Benefit 
Before 1954 After 1954 
Amendments Amendments 
Monthly Social Social 
Earnings Security Plan Security Plan 
$225 $73.80 $26.20 $83.50 $16.50 
250 77.50 22.50 88.50 11.50 
275 81.30 18.70 93.50 6.50 
300 85.00 15.00 98.50 1.50 
325 85.00 15.00 103.50 0 
350 85.00 15.00 108.50 0 
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ployees retiring after 30 years of service 
under such a 1% offset plan. 


Of course, the financial effect of the 
Social Security amendments on the lia. 
bilities of offset plans should not be 
overlooked. They will have a substantial 
effect unless and until the benefits under 
such plans are revised upwards. 


It is interesting to note the recent 
action of the General Electric Company 


in waiving its right to take advantage | 


of the increased Social Security benefits 
payable as a result of the 1954 amend. 
ments. But for this action, the only 
benefits payable from the trust that 
would not be affected by the 1954 Social 
Security amendments are benefits to em. 
ployees who have retired or will retire 
under the regular formula. The G.E. 
plan provides a minimum monthly bene- 
fit of $125 including Social Security to 
employees retiring with 25 or more 
years of service and proportionately re- 
duced minimum benefits to emplovees 
retiring with 15 or more but less than 
25 years of service. The waiver, there- 
fore, means an increased total benefit. 
including Social Security, to all present 
and future General Electric pensioners 
whether their benefits are calculated 
under the regular formula or on the 
basis of the minimum benefit. 


A frequently found form of integrated 
plan is the step-rate plan, one providing 
for different rates of benefits at different 
levels of compensation, e.g. 1% of the 
first $3,600 of annual compensation per 
year of service and 134% of the excess. 
If employees contribute to such plans, 
the rate of contribution is generally 
graded according to compensation. The 
point at which the step in benefit rate, 
and in contribution rate, if any, takes 
place is normally at the maximum sub- 
ject to Social Security taxes. 


With Social Security taxes payable on 
the first $4,200, many plans will reflect 
the change by integrating at $4,200 in- 
stead of $3,600 or $3,000. The Social 
Security benefit per dollar of earnings 
will also increase. The extent to which 
the Internal Revenue Service will permit 


| TABLE II 
| Annual Benefit 
Annual Gross Before 1954 Amendments After 1954 Amendments 
Earnings Benefit Soc. Sec. Net from Plan Soc. Sec. Net from Plan 
$3,000 $ 900 $ 930 0 $1,062 0 
3,300 990 975 15 1,122 0 
3,600 1,080 1,020 60 1,182 0 
3,900 1,170 1,020 150 1,242 0 
4,200 1,260 1,020 240 1,302 0 
4,500 1,350 1,020 330 1,302 48 
4,800 1,440 1,020 420 1,302 138 
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STATES Ff 


plans to go, in “integrating” with Social 
Security without becoming discrimina- 
tory and therefore losing the advantages 
of qualification under I.R.C. Section 
401 (formerly Sec. 165(a)) will not be 
known until the Service issues its new 
integration rules. 


Non-Integrated Plans & Work Clause 


Non-integrated plans, in which bene- 
fits are set apparently without regard to 
Social Security, include unit benefit 
plans where the rate of benefit does not 
vary with compensation, plans which 
provide a benefit equal to a fixed per- 
centage of compensation and plans 
which provide a benefit in the form of a 
flat dollar amount. Multi-employer nego- 
tiated plans are frequently of this latter 
type. Typically, these plans provide flat 
benefits to eligible pensioners of $20 to 
$100 a month (depending on the plan) 
the amounts of which will not vary with 
compensation or service. While the bene- 
fits payable from these plans, as well as 
from step-rate plans, are not changed, 
the total benefit, including Social Secur- 
ity, receivable by a member who retires 
will of course go up. This will no doubt 
affect the rate at which eligibles elect to 
retire under those plans which permit 
voluntary retirement. 


Among the changes brought about by 
the amendments, which may well affect 
step-rate as well as non-integrated plans 
with voluntary retirement provisions. 
are the liberalized conditions under 
which a worker can draw Social Secur- 
ity benefits while continuing his employ- 
ment. Beginning next year workers age 
72 and over will receive full Social Se- 
curity even though they continue to 
work at their regular jobs. In addition, 
workers who are between 65 and 72 
years of age and who earn $2,080 or 
less a year will be eligible to receive 
some monthly Social Security benefits 
even though their employment continues. 
In fact if they earn $1,200 or less they 
will be able to receive full Social Secur- 
ity. Table IIT shows the annual Social 
Security benefits and total income pay- 
able to workers in the $1,200 and $2,100 
range who work throughout the year 
and have the same annual income be- 
fore and after age 65. 


The liberalized work requirement test 





TABLE Ill 
Annual Social Total Total Income with 
Earnings Security Income Eligible Spouse 
$1,200 $660 $1,860 $2,190 
1,500 508 2,008 2,262 
1,800 274 2,074 2,211 
2,100 0 2,100 2,100 
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THE RIGHT APPROACH 
Will Improve Your Investing Score, Too! 


In sailboat racing, the right approach to that starting line can make 
a big difference over the long haul of the race. 


The right approach is important in investing, too... (probably 
a lot more important to you) . And that’s where we make headway... 
as specialists in the business of helping others manage their property 
and securities wisely. If your holdings run up to $75,000 or more, you 
might do well to take a long look at our Investment Advisory Service. 
It’s remarkably thoroughgoing, sound from stem to stern, surprisingly 
reasonable in cost (and usually tax deductible) . 


Why not come in and talk over your financial problems 1 
with one of our officers? (Our telephone number 
is BOwling Green 9-1200.) Or, if you prefer, send along 
the coupon for a copy of our new booklet, called 
“How To Get The Most Out Of Your Investments”, 
Either way, you are under no obligation. 


City Bank Farmers 
summon Lust Company 


22 William Street, New York 5 
Midtown Office: 640 Fifth Ave., (at 51st Street) 


Affiliate of The National City Bank of New York 





Investment Advisory Dept. 
City Bank Farmers Trust Company 
22 William Street, New York 5 


l 
} 
| 
l 
Gentlemen: Please forward promptly a copy of your new, illustrated 
booklet on personalized investment management. j 
1 
l 
! 
l 
! 
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may therefore tend to slow down retire- 
ments under plans which permit volun- 
tary retirement. 


Employee Contributions to Social 
Security 


Although the Social Security amend- 
ments have left unchanged the current 
rates of contribution to the system by 
both employer and employee, it may be 
appropriate at this time to consider one 
aspect of the contributory integrated 
plan which is generally disregarded. 


In establishing rates of contribution, 
a higher rate is generally fixed for com- 
pensation in excess of the maximum 
subject to social security taxes than for 
compensation below that maximum. It 
is not unusual to find, for example, con- 
tribution rates of 214% on the first 
$3,600 and 5% on the excess. Looking 
merely at the contributions side of the 
picture, a differential of 212% between 
the rate of contribution on the first 
$3,600 and that on the excess would 
not seem to be out of line with the 
current social security contribution rate. 
Starting in 1955, the employee contribu- 
tion is to be 2% on the first $4,200. 
Starting with 1960 the contribution is 
to be 214%. Further increases in con- 
tribution rates are provided for until 
the employee and employer rate will 
each be 4%. 


Looking ahead to 1975, the employ- 
ee’s total contribution to the plan and 
Social Security would be 644% on the 
first $4,200 (assuming. the jump in con- 
tribution under the plan is moved to 
$4,200) and 5% on the excess. In the 
course of reexamining such plans in the 
near future it might be opportune to 
consider too resetting employee rates of 
contribution at a level which will avoid 
this undesirable development. 


The Welfare Fund Investigations 


Public attention has been focused re- 
cently on abuses and malpractices in 
the administration of certain labor 
union welfare funds. Three congres- 
sional committees and at least three 
states are currently investigating aspects 
of the problem. On the national level 
there have been the hearings on welfare 
funds in the Detroit and Minneapolis 
areas by a Special Subcommittee to the 
House Committee on Education and 
Labor. In New York State the investiga- 
tion begun last year received additional 
impetus with disclosures of welfare fund 
abuses following the murder of a local 
union president. 


More recently hearings have been 
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under the direction of a special counsel 
to the State Insurance Department, and 
Sec. 28 of the insurance law was amen- 
ded effective March 27, 1954 to empower 
the Superintendent of Insurance to ex- 
amine the affairs of welfare and pension 
plans, and to require such examinations 
at least once in every five years. An ex- 
ception was made where the corporate 
trustee is subject to the supervision of 
either the Superintendent of Banks or 
Comptroller of the Currency, if either 
of the latter two makes such examina- 
tion. 


In the investigations that have been 
made public, the findings point to waste, 
mismanagement and embezzlement of 
funds in a significant number of cases 
as well as inexperienced, imprudent and 
sometime irresponsible management in 
some others. In his 95th annual report 
to the New York legislature, the Super- 
intendent of Insurance reports that dis- 
sipation of fund assets frequently re- 
sulted from the piling up of expenses 
disproportionate to income by excessive 
or unnecessary payments to union off- 
cials, insurance agents and brokers, pri- 
vate trustees, lawyers, accountants and 
others. 


This situation, as widespread as the 
plans themselves, is the direct result of 
the rapid unregulated growth of these 
funds. It now appears that in an effort 
to protect the rights of the proper bene- 
ficiaries of the funds, the employees and 
their dependents, there may be enacted 
on a state or national level regulatory 
legislation to eliminate these abuses and 
to set proper standards of operation and 
administration. 


It is not surprising that, where large 
sums of money are put in the hands of 
a few inexperienced individuals without 
any government supervision or require- 
ment of accounting and publicity, there 
should be instances of mismanagement. 

On the question of what expenses are 
necessary and in what magnitude, there 
are fundamental differences between in- 
dustries and between funds. Where there 
are many small employers and a con- 
tinuous movement of workers from one 
employer to another, collection costs 
may be very high. The expense of in- 
vestigating and processing claims will 
vary considerably according to the type 
of coverage offered by the plan. In short, 
a comparison between plans of the ratios 
of total expenses to income may be mis- 
leading. Rather, what is needed is a 
careful evaluation of all items of ex- 
pense from the standpoint first of 
whether they can be justified at all and 











secondly whether, in relation to the 
particulars of the fund considered, they 
are reasonable. 


The Labor Management Relations Act 
of 1949 (The Taft-Hartly Act) requires 
(Sec. 302) equal employer and union 
representation on the Board of Trustees 
of union pension planus or welfare plans 
supported by employer contributions. 
The expectation that this device would 
insure actual employer interest and par- 
ticipation in the operation of such plans 
was apparently overoptimistic. 


In order for employers and workers 
to get the full benefit of the tax laws, 
plans providing retirement benefits must 
qualify under Section 401 of the Inter- 
nal Revenue Code (formerly Sec. 165 
(a)) and pertinent Regulations. Juris- 
diction of the Internal Revenue Service 
in such cases can scarcely of itself pre- 
clude graft and corruption, but it is 
interesting to note that all the examples 
publicized in the State and Federal 
hearings referred to were of welfare 
plans as differentiated from pension 
plans. 


Union-Sponsored Multi-Employer 
Plans 


The announcement several weeks ago, 
that the Hosiery Workers A.F.L. and 
the Philadelphia Hosiery Manufacturers 
Association had agreed to terminate 
their industry’s pension plan, focuses at- 
tention on the peculiar problems faced by 
union-sponsored multi-employer plans. 
Such plans (frequently referred to as 
Industry-wide Plans although they al- 
most never embrace an entire industry) 
have a rate of employer contribution 
which is fixed at so many cents per 
hour worked or per unit produced, or 
a fixed percentage of employee compen- 
sation. If the industry-wide plan is 
soundly conceived, as long as income 
and liabilities accrue as anticipated, its 
financial soundness will not be threat- 
ened. However, should the industry enter 
a period of business depression, especi- 
ally a protracted one, the income of the 
plan will be drastically reduced, while 
the liabilities will not be corresponding: 
ly reduced. Indeed liabilities may in- 
crease during such a period as workers 
eligible to retire, encouraged by other 
workers and by lack of employment, re- 
tire earlier than they might otherwise. 


This combination of events particu- 





larly if it comes only a few years after | 


the start of the plan, may seriously im- 
pair its financial soundness. The result 
can be, as we have seen in the case of 


(Continued on page 888) 
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Only STEEL can do so many jobs so well 


Modern Guillotine. Cutting loose a guided missile from the 
launching sled, or severing the cables and tubing between 
various elements of a multi-stage missile, presents a number 
of problems. But this explosive driven chopper, which can be 
actuated by remote control, and makes a clean, fast parting 
of wires and cables, helps solve some of them. The case- 
hardened steel knife blade in the device is of USS Steel. 


Ever See a Skew Bascule Bridge? This is one, crossing at 
Hung by the Heels. This new diagnostic X-ray machine makes it possible a 45° angle over Miami Canal in Miami, Florida, at S.E. 4th 
to hang a patient by the heels while a fluid that is opaque to X-rays is in- Avenue. Like its mate, built at N.E. 36th Street, it is floored 
jected into her spine, and travels slowly down toward her head as the doctor with I-Beam-Lok Open Steel Flooring, made by U. S. Steel. 
fluoroscopes her spine in the search for a possible tumor. The support for the The use of this flooring saved 272 tons of deadweight! This 
huge geared ring on which the X-ray table is mounted, as well as most of the | bridge recently received the A.I.S.C. award for the most 
sheet steel panels used on this unit, is made from USS Steel. beautiful bridge of its class. 


STEEL 


iy ¢ ase 
2 starts sl 
Roof Raised in a Hurry. 260 tons of USS Structural Steel went up in just 25 days for the 
This trade-mark is your roof of this new Municipal Civic Auditorium in Corpus Christi, Tex. “LLamella” con- 
y struction was used .. . a kind of on-the-bias system with diamond-shaped areas between 
guide to quality steel intersecting members. Only steel can do so many jobs so well. 


SEE THE UNITED STATES STEEL HOUR. It’s a full- 
hour TV program presented every other week by 
United States Steel. Consult your local newspaper for 
time and station. 


For further information on any product mentioned in this advertisement, write United States Steel, 525 William Penn Place, Pittsburgh 30, Pa. 
AMERICAN BRIDGE . . AMERICAN STEEL & WIRE and CYCLONE FENCE . . COLUMBIA-GENEVA STEEL . . CONSOLIDATED WESTERN STEEL . . GERRARD STEEL STRAPPING . . NATIONAL TUBE 
OIL WELL SUPPLY . . TENNESSEE COAL & IRON . . UNITED STATES STEEL PRODUCTS . . UNITED STATES STEEL SUPPLY . . Divisions of UNITED STATES STEEL CORPORATION, PITTSBURGH 
UNITED STATES STEEL HOMES, INC. * UNION SUPPLY COMPANY + UNITED STATES STEEL EXPORT COMPANY * UNIVERSAL ATLAS CEMENT COMPANY 4-1814 
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Toit Roaps Come or AGE 


The phenomenal growth of automo- 
bile and truck traffic throughout the 
United States continues to amaze ex- 
perts in the transportation field. There 
are many dynamic influences at work, 
over and above normal population 
growth, such as the trend toward longer 
paid vacations for industrial workers, 
with more leisure to enjoy themselves 
and visit new scenes while spending 
part of their increased income, and the 
growing tendency to use the motor car 
for personal travel and shipment of 
goods not too bulky to move by truck. 
Combine these motivations with the 
mobility of the modern car over stretches 
of perfectly engineered highways and 
one has the background for the growth 
of the superhighway movement in this 
country. 


These modern magic carpets cost 
money—and lots of it—and the pay-as- 
you-go basis of toll road financing 
which has been developed has proven 
itself practical. The toll road has come 
of age through private financing and is 
in process of demonstrating itself as a 
sound and rapid means of providing to- 
day’s pressing transportation needs as 
well as an interesting investment me- 
dium. 


A historical glance indicates that the 
first toll road was built by the Assyrians 
about the year 1950 B.C. and ran from 
Syria to Babylon. There is no record of 
other toll roads unti! 1663 when the 
Great Northern Road to York and Scot- 
land was in need of repairs and an Act 
was passed permitting the Counties 
through which it ran to levy tolls to 
provide funds. 


In early days in this country the red 
men walked single file along narrow 
trails which broadened when the white 
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men began to walk two abreast. Road 
building, primitive at first, soon fol- 
lowed under the auspices of Federal, 
state and local governments. From ap- 
proximately 1790 to 1830 we passed 
through our first toll road era during 
which a number of corporations and 
individuals built and operated toll roads, 
principally in Pennsylvania and Con- 
necticut. 


The initial modern venture, the Penn- 
sylvania Turnpike, with assistance from 
the Reconstruction Finance Corporation, 
was financed in 1938. In 1946 the Maine 
Turnpike Authority issued revenue 
bonds for construction of the Turnpike 
between Kittery and Portland. This pro- 
ject has the distinction of being the 
first modern toll road completely fi- 
nanced by private capital. Opened in 
1947, it has been an outstanding success 
in every respect. The New York State 
Thruway, already in partial operation, 
will be another outstanding addition to 
the fast-growing roster of super high- 
ways. 


The growing acceptance of the toll 
road idea has brought rapid expansion 
so that today toll roads are in operation, 
under construction, authorized or pro- 
posed in 33 states. There are now 978 
miles in operation; 1.120 miles under 
construction; and 10,075 miles author- 
ized or proposed—a total of 12,173 
miles, at an estimated cost of approxi- 
mately $13 billion. Roads now operating 
represent nearly $1.1 billion of invest- 
ment and mileage under construction 
has taken almost $1.8 billion. This 
means that there is a backlog of some 
$10 billions in this category for future 
construction, a potent stimulus for the 
economy from many angles. 


In addition, even assuming that this 
program is carried out, our highway 
system will still be inadequate. In this 
connection, it is interesting to note that 
President Eisenhower has recently cre- 
ated a new Advisory Committee on 
Highway Improvements and has sug- 
gested a $50 billion ten-year road build- 
ing program. It is reported that prelimi- 
nary plans include “up to 100 per cent 
Federal participation, with the excep- 
tion of rights of way and engineering 
costs, in trans-state Federal roads, in- 
creased Federal aid to urban roads and 
Federal backing of toll roads and 
through-ways.” 
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Turnpike revenue bond yields are usu- 
ally 144% to 1% more attractive on 
issues sold to finance new projects than 
on the bonds of well established toll 
roads or bridges. The yield of a repre- 
sentative group of 14 turnpike bonds 
is 3.18% at this writing while the 
“Daily Bond Buyer” 20-Bond Municipal 
Index is 2.35% and the Dow-Jones 20- 
year 20 Municipal Bond Index is 2.32%. 


The $1,174,700,000 turnpike bonds 
marketed to date during 1954 were well 
received. The following issues were in- 
cluded in this group: 


Connecticut Expressway ____$100,000,000 
Kansas Turnpike Authority. 160,000,000 
Massachusetts Turnpike 


Authority aA _.. 239,000,000 
New Jersey Turnpike 

Authority = 27,200,000 
New York State Thruway 

Authority os _. 300,000,000 
Kentucky Turnpike 38,500,000 
Pennsylvania Turnpike 

Commission 233,000,000 
West Virginia Turnpike 

Commission a 37,000,000 
Jones Beach State Parkway 

Authority 40,000,000 


In virtually every instance the bonds 
are trading at a premium above issue 
price. 


Jerome C. L. Tripp, Pres. 
TRIPP & CO., INC. 


A Fresu Look at AIRLINE SECURITIES 


The airline industry has grown 
strongly in the last few years and the 
well managed, larger lines such as 
American, Eastern and United are de- 
veloping characteristics of financial and 
operating strength that may result in a 
pronounced change in the attitude of 
investors. The last period of investment 
popularity of airlines was in 1945-46 
and the stocks of the leading lines are 
still selling materially below the levels 
reached in those years. Since 1945, how- 
ever, gross revenues have quadrupled, 
the book value of the stocks has doubled 
and the cash flow from depreciation has 
increased almost tenfold. 


For purposes of this brief discussion, 
the figures of American Airlines, East- 
ern Air Lines and United Air Lines 
have been taken as representative of the 
strongest segments of the industry. As 
of June 30, 1954, these three airlines 
had combined debt of $118 million 
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compared with working capital of ap- 
proximately $76 million. These figures 
give effect on a pro forma basis to bor- 
rowing by United Air Lines in July. 


Capital expenditures of the three 
companies amounted to $107 million in 
1953, $110 million estimated this year, 
$48 million estimated for 1955 and 
probably only $15 to $25 million in 
1956. The comparable figures for de- 
preciation and amortization are: 1953, 
$54 million; 1954, $70 million esti- 
mated; 1955, $74 million estimated; 
and 1956, $53 million estimated. For the 
time being, these airlines are over the 
peak of capital expenditures and depre- 
ciation charges will, in the next several 
years, be substantially more than the 
outlays for new equipment. Accordingly. 
debt should be reduced rapidly and by 
the end of 1956 it seems probable that 
working capital will exceed outstanding 
debt by a comfortable margin. 


Opinion in the industry on the ques- 
tion of when safe and efficient jet trans- 
ports may be available is beginning to 
crystallize. Almost all observers agree 
that it will not be before 1958 and 
many are now coming to the conclusion 
that it will be 1960 or 1962 before air- 
lines will begin to put jet transports into 
their schedules. Accordingly. there 
should be a hiatus of several years be- 
fore the next large program of capital 
expenditures for new planes. 


The best guess that can be made at 
the moment is that jet transports, in- 
cluding spare parts, will cost no more 
than $5 million each. The airlines have 
examined the possible utilization of 
such planes and have concluded that 
the number of planes needed will be 
relatively small, perhaps about 15 jet 
transports for American and fewer than 
that for Eastern or United. If these 
opinions prove generally correct, the 
advent of the jet transport is not a 
threat to the financial strength of the 
airline industry. 


The rapid growth of airline gross 
revenues averaging more than 15% 
per year has not brought a comparable 
growth in net profits. One reason is that 
the airlines are currently receiving and 
putting into service new flight equip- 
ment at a faster rate than traffic is 
growing. As a result the passenger load 
factors are running somewhat lower. 
Operating profit margins, before depre- 
ciation, move up and down with pas- 
senger load factors and have declined 
from 25.2% average for the three big 
lines in 1951 to 22.6% last year and 
probably under 20% this year. Simul- 
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taneously, depreciation charges are 
higher, both absolutely and as a per 
cent of gross revenues, so that net be- 
fore taxes is lower. Perhaps contributing 
to this has been the substantial increase 
in coach traffic where fares average 
about 30% less than for first class. 


The impact of these factors may have 
already passed the peak and 1955, 1956 
and 1957 should show a worth while 
improvement in passenger load factors 
and operating profit margins. As depre- 
ciation will be declining during these 
years, earnings should rise substantially. 
It is possible that mail pay rates may be 
reduced somewhat but this is not of 
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major consequence to these three larger 
airlines. Last year only 3.9% of Amer- 
ican’s revenues came from air mail, 
2.1% of Eastern’s and 5.4% of United’s. 
As the Post Office Department is ex- 
perimenting with transportation of all 
first class mail between major cities. 
where the savings in delivery time are 
important, it is probable that any lower- 
ing in air mail rates will be more than 
offset by an increase in volume. As a 
further offset freight and express reve- 
nues are growing and already represent 
a higher percentage of gross for all three 
of these airlines than do mail revenues. 


Based on conservative assumptions 





September 30, 1954 


2,500,000 Shares 


The National City Bank of New York 
Capital Stock 


(Par Value $20 Per Share) 


Holders of the Bank’s outstanding Capital Stock are being offered the 
right to subscribe at $52.50 per share for the above shares at the rate of 
one share for each 3 shares of Capital Stock held of record on September 
24, 1954. Subscription Warrants will expire at 3:00 P.M., Eastern Stand- 


ard Time, on October 22, 1954. 


The several Underwriters have agreed, subject to receiving opinions of 
counsel, to purchase any unsubscribed shares and, both during and fol- 
lowing the subscription period, may offer shares of Capital Stock as set 


forth in the Offering Circular. 


The Chairman of the Board, in his letter of August 18, 1954 


to the Bank’s Shareholders, said in part: 


“In recommending [the increase in capital funds], the 
Board of Directors affirms its faith in the continuing 
growth of the American economy, and recognizes the 
responsibility of banking institutions to keep pace 
with the expansion of the businesses which the 
serve. The growth of population and national prod- 
uct, the achievements of research and of business 
management, and the resulting needs for capital and 
credit, all point to expanding demands for banking 
accommodation. The increase in our capital funds 
will enhance our ability, both as depositary and 
lender, to meet these demands. It will strengthen our 
position of leadership and increase our capacity to 
attract new business. It is in the interest of the share- 
holders, since it will provide a firm basis for contin- 
ued growth.” 


Copies of the Offering Circular may be obtained from any of the several under- 
writers only in States in which such underwriters are qualified to act as dealers 
in securities and in which the Offering Circular may legally be distributed. 


Morgan Stanley & Co. 
Dominick & Dominick 
Clark, Dodge & Co. 
Salomon Bros. & Hutzler 
Union Securities Corporation 


The First Boston Corporation 
Kuhn, Loeb & Co. Blyth & Co., Inc. 
Goldman, Sachs & Co. _ Lazard Fréres & Co. 
Ladenburg, Thalmann & Co. 


Harriman Ripley & Co. 


Ineorporated 


Lehman Brothers 


Merrill Lynch, Pierce, Fenner & Beane 
Stone & Webster Securities Corporation 
Dean Witter & Co. 
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as to gross revenues and operating 
profit margins likely in the next several 
years, these airlines should be able to 
develop considerably higher reported 
per share earnings, giving effect to con- 
version of preferred stocks and exercise 
of outstanding options, than peak earn- 
ings previously achieved. An average of 
several estimates using different assump- 
tions comes out to about $2.70 per 
share for American; about $4.60 for 
Eastern and $4.90 for United by 1956 
or 1957. At present prices the three 
stocks are selling at approximately 5.5 
times these earnings estimates. 


American at 15 yields 4% on the 
indicated dividend of 60c. A dividend 
increase seems reasonably in prospect 
next year. United, selling at approxi- 
mately 27, yields 5.5% on the $1.50 
paid last year. The improvement in re- 
cent monthly earnings indicates that the 
50c year-end extra usually declared in 
late October is reasonably secure. East- 
ern has been paying an ultraconservative 
dividend of only 50c a year but at the 
last meeting raised the rate to 25c 
quarterly. At the present price of 28 the 
stock yields 3.6% on the $1.00 basis. 
It seems probable that this dividend 
will be liberalized, although perhaps not 
until 1956 or 1957. 


Some institutional investors have 
come to the conclusion that the Amer- 
ican and United convertible preferreds 
represent a relatively safe method of 
participating in the growth of this in- 
dustry. American $3.50 convertible 
preferred at 85 yields 4.1% and is con- 
vertible into 4.76 shares of common 
stock. The conversion parity on the 





LONG DECLINE IN REAL 









































common is about 18. United Air Lines 
$4.50 preferred is selling at 100 to yield 
4.5%. It is convertible into 3.15 shares 
of common and, accordingly, the con- 
version parity on the common is about 


32. 
JEREMY C. JENKS 
CYRUS J. LAWRENCE & SONS 


Wuat Price Sarety Factor? 


The trend of interest rates has been 
sharply downward since 1932. The cur- 
rent level on Aaa bonds, of 2.89%, on 
the average, compares with the all-time 
average low of 2.46% in the spring of 
1946. In 1929, the comparable return 
from best-grade obligations was 4.73%. 


Based on the index of cost of living, 
the 100 cents of 1913 was worth 58 
cents in 1929. Even at the bottom of the 
1932 depression, buying power had not 
reattained its pre-World War I status 
and the then $1 was worth only 79 
cents in 1913 buying power. Reflecting 
the inflation of World War II and the 
post-Korean period. there has been a 
material deterioration in the past dec- 
ade. That this is largely frozen into the 
economy is evidenced by the experience 
of the past year, when industrial pro- 
duction declined 10%. Purchasing 
power of the dollar increased very little, 
and the present $1 is only worth 37 
cents of 1913 buying power. 


Interest rates on highest grade cor- 
porates are only about 60% those of 
1913 while cost of living is more than 
two and a half times what it was four 
decades ago. The effect of approximately 
halving the interest rate and more than 
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DOW JONES AVERAGES 


Oct.1 Sept.1 Oct.17 
1954 1954 1953 7 
30 Industrials 359.88 338.13 265.68) 
20 Railroads 117.00 118.48 94.247 
15 Utilities 61.16 60.83 49.63 
65 Stocks 182.16 126.44 101.85 





doubling the cost of living is to reduce 
by over three-fourths the amount of 
real income obtainable by an investor 
in highest grade corporate bonds. In 
fact, his status is approximately the 
same as though he were back in 1913 
but had lost over 77% of his capital. 


The chart shows that at the bottom of 
the depression in 1932, the buyer was 
able to purchase only a little more than 
80% as much real income as in 1913. 
While interest rates at the 1932 bottom 
were greater than in 1913, the impact 
of inflation from World War I wiped 
out about 20% of the real income even 
at the lowest ebb of business in his- 
tory. Since 1932, the bond buyer has 
been squeezed from one or a combina- 
tion of the decline in money rates and 
the increased cost of living. Presently, 
the status of the gentlemen who prefer 
bonds is close to its all-time low. 












The situation in the past year must | 
seem most distressing when compared 
with common stocks. Not only do yields 
on high grade equities average more | 
than 1.6 times those available on best- 
grade bonds, but there has been a 
marked advance in prices for common} 
shares. The adverse position of the bond 
buyer is further aggravated by the 
prospect that should he be favored with 
higher interest rates, as in the spring 
of 1953, he would sustain a capital loss. 


FRANCIS I. duPONT & CO 
| ae oe 


School Kids Are 
Good Bankers 


Under the bank-school program of 
pupil savings many of the boys and & 
girls act as bankers, keeping accounts (ie 
for their respective classes before the 
bank collects the deposits and posts 
them. In New York State alone, accord- 
ing to the Savings Banks Association of 
New York, 1,114,712 children have saved 
up a total of $41,000,000. Pupils’ bank 
tours, motion pictures and a publication 
for the younger grades have helped to 
teach and interest the youngsters who 
are thus able to buy bicycles, take music 
lessons or save for college. 
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Test wells are put down on an average of one every 4 days by 
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Mrxep Stock PicTuRE 


The end-of-August easing in the stock 
market, reported last month in this col- 
umn as probably heralding a period of 
correction, seems to have been at least 
temporarily reversed. Market action con- 
founded the seers by promptly marking 
a new top for the industrials some 10 
points above the August level. The utili- 
ties and rails had not regained their 
previous losses by the first week in 
October but the latter group benefited 
from investment buying in Union Pacific 
and Atchison. Improved sentiment for 
the rails is noted because, if business is 
due for a nearby improvement, it should 
be quickly reflected in operating figures. 


Traders and market technicians, as 
well as portfolio managers, profess to 
be perplexed by the renewed evidences 
of strength in the market during Sep- 
tember. This department hears that in 
this period less institutional money went 
into stocks than into bonds and pre- 
ferreds. This may account in some 
degree for the excellent reception ac- 
corded the Telephone issue and other 
bond and preferred offerings. Declining 
yields on top-flight equities, while still 
above the return available on bonds. 
have narrowed in some issues to a point 
where the exposure to risk is regarded 
as above normal. 


It must be repeated that few observ- 
ers see any change in the fundamentals 
which seem to call for higher stock 
prices over the longer term but senti- 
ment at the moment continues increas- 
ingly cautious as to market prospects 
for the immediate future. In the event 
of price unsettlement, it will be interest- 
ing to learn to what extent institutional 
buying comes into force as prices re- 
cede. Hailed in theory as a potential 
stabilizing factor in such periods, there 
has as yet been no real test since institu- 
tional elements became so important ex- 
cept, perhaps, in the bond market flurry 
in the Spring of 1953, at which point 
few portfolio managers remained cooly 
philosophical over their shrinking bond 
valuations. 
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THE TrusTEE Looks AT STOCKS 


What action have the trust institutions 
been taking recently, and what will they 
do in the-event of a continuation of the 
rise in the stock market, to protect the 
substantial paper profits accumulated in 
many personal accounts during the past 
year? 

Some specific answers to these ques- 
tions are provided by a policy recently 
adopted by the Trust Investment Com- 
mittee of a large Eastern institution ad- 
ministering in excess of one billion dol- 
lars in trust assets. Their conclusion is 
that prices of the approved list are 
generally at the tops of the value range, 
which is a rough estimate prepared ac- 
cording to their formula as a guide for 
determination of long-term investment 
worth. The number of favorably placed 
issues has now become “quite limited.” 
On this basis, their thinking dictates cut- 
backs to 50% in stocks, at which level 
the discretionary common trust fund is 
being maintained. Sale or reduction of 
stocks clearly evervalued or with high 
loss potential is indicated. New money 
and sales proceeds should favor fixed 
income securities where the common 
percentage is 50% or over. 


Cutbacks have of course been made 
previously, in spite of which the advanc- 
ing prices of institutional caliber equi- 
ties in which these accounts are largely 
concentrated have brought what might 
sometimes be termed an embarrassment 
of riches. These companies are often 
the most difficult to evaluate because 
present realities and future potentials 
are inseparably mingled and market 
prices can be spelling out bargains or 
disaster. Trustees must take the long 
and prudent view which means a bal- 
anced position at all times but they are 
likewise mindful of the beneficiaries’ 
displeasure if stock positions are light- 
ened or eliminated too soon or without 
sound reason. 


If the market advance continues, the 
decision is that a definite program of 
progressive reductions is in order, per- 
haps 5% for each 10% rise in the aver- 


ages. The sage observation is made that. 
unless a program of sales upon a scale 
up is effected, the likelihood of with. 
drawing a substantial portion at, or even 
near, the top of the market is slight. 
The attitude of the Committee is not 
one of apprehension regarding stock 
positions but of heightened caution. 


The favored stock groups include the 
utilities, banks, foods, ethical drugs. 
selected oils and textiles, the last limited 
to some larger accounts which can as- 


sume the inherent cyclical risks. The f 
chemical list is classed as on the high } 
side, with the exception of some lesser | 
known names. Grocery chains are re- f 
garded as having corrected a large part | 


of their previous deep undervaluation. 
Only International Business Machines 


is honored in the business service sec- 
tion. Casualty and fire insurance com. f 


panies, while highly rated for the long. 
term, now appear amply priced in re. 
lation to dividends 
values. 


The unresolved problems of the to- 


and liquidating f het 


baccos make their outlook uncertain | 
and stiff competition may impair the | 


favorable profit margins of first half 
1954, Paper and paperboard companies 


do not look extremely attractive nor do [ 
the motors, although not at inflated f 


prices, because of probably lower sec- 


ond half volume. Building and affiliated P 
industry commitments have an excellent f 
short-term, but less favorable long-term. 


outlook while stern competition in elec- 


trical equipment and machinery line f 
indicates ebbing profits. Steel company f 
dividends seem safe but profit margins 
are subject to continuing pressure for 
price concessions over the intermediate 
term. Finally, levels for non-ferrous 


metals and 


aluminum stocks are not § 


appraised as conducive to long-term f 


commitments now. 


FINANCING Steps Up 


The summer financing lull ended with 
the Labor Day holiday and the pace of 
new offerings stepped up smartly dur- 
ing September, highlighted by the $250 | 
million offering of American Tel. & Tel. | 
debenture 314s of 1984 to yield 3.12%. | 
This, the largest issue ever placed under | 
competitive bidding, was won by 4f 
group headed by The First Boston Cor- 
poration—Halsey, Stuart & Co., Inc. 
Incidentally, it was the first public offer- 
ing by Telephone since January 1950, )) 
other capital needs having been met 


through convertible debentures offered bh 


. 


to stockholders. The books were quickly dB 


closed and bonds sold at a slight pref 
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mium with heavy demand from both 
private and public pension funds, life 
insurance companies and other institu- 
tional groups. 

An issue of $160 million Kansas 
Turnpike Authority 334% Revenue 
Bonds likewise moved immediately and 
was followed the next day by $52 mil- 
lion of Northern Pacific Railway collat- 
eral trust 4s of 1984 which also went 
to a premium. Numerous smaller offer- 
ings of both bonds and stocks swelled 
the total and the calendar indicates a 
busy Fall season in all financing sectors. 
Any doubts about these large offerings 
were swept away by their reception and 
the bond section of the Street is feeling 
happier, even though there remains a 
large inventory of municipals on dealers’ 
shelves. 


The spread of toll road superhighway 
construction is unabated and announce- 
ments indicate plans for more than $600 
million in new offerings from this source 


| between now and the end of the year. 
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Likewise, the Administration has pro- 
posed its $50 billion, ten year road 
construction program and even though 
this fails of attainment, it’s quite obvi- 
ous that demands for this purpose will 
continue large for some time to come. 


GOVERNMENT DEBT MANAGEMENT 


The early enthusiasm of Treasury 
authorities looking toward lengthening 
of debt maturities, as represented by 
the controversial 314% offering in the 
Spring of 1953, has not been in the 


| news to any degree for some time. 
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Secretary Humphrey’s offering on Sep- 
tember 23rd of $4 billion two year and 
seven months 154% notes does not, how- 
ever, mean that the desire is any less 
strong but rather that he is working 


| within the limitations of the market. 


| If recent estimates of capital supply and 
| demand made by Drs. Nadler and 


Bogen at the New York State Bankers 
Association Investment Seminar are 
borne out, it is a possibility that the 
December Treasury financing could 
make renewed progress toward this 


f objective, 


The unbalanced composition of the 
Federal debt is certainly not such as 


| 'o simplify the problems of monetary 







management by the Federal Reserve, 
when one realizes that, at the end of 
1953, there were $56 billion of private: 
ly held marketable securities maturing 
within one year, or 44% of the total. 
This was due to the standing policy of 


) Monetization of debt through short-term 


bank financing at low rates prior to the 
Eisenhower Administration. From 1947 


Ocroper 1954 





through 1949 no marketable securities 
with a maturity as long as five years 
were issued and in 1950-51 no maturi- 
ties longer than five years. In 1952-53 
some longer terms were brought out but 
not sufficient to prevent shortening of 
total debt. In early 1954, for the first 
time since World War II, some progress 
was made but not enough to offset the 
shortening of 1953. 

Because of the tremendous signifi- 
cance of Government debt operations 
to the overall economy, the Committee 
for Economic Development has com- 
pleted an extended study of the subject 
which offers constructive suggestions. 
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Among their conclusions is that, even 
if longer term securities cannot be 
placed in large amounts, emphasis upon 
a shift from short to intermediate terms 
would be helpful and would not incur 
appreciably higher costs. Successful 
long-term offerings might be effected 
by utilizing low interest recessionary 
periods. Another suggestion was for 
stepped up sales of savings bonds and 
it is probably more than coincidental 
that recent Washington advices tell of 
intensified efforts on the part of Treas- 
ury heads to encourage broader parti- 
cipation in payroll deduction plans in 
industrial areas. 
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Mutual Fund Conference 





No New 1929 Likery 


Reported by Henry Ansbacher Long 


N ONE OF THE MOST STIMULATING 
| of the Sixth Annual Mutual 
Fund Sales Convention held September 
20th through 22nd at Chicago’s Palmer 
House, under the sponsorship of /nvest- 
ment Dealer’s Digest, Edward P. Rubin, 
president of Selected American Shares, 
stated that neither business nor the stock 
market was in the vulnerable position 
they occupied in 1929. Conceding before 
a large group of assembled dealers and 
sponsors in one of the first afternoon’s 
investment workshops, that in today’s 
picture there were certain similarities 
with the period twenty-five years ago, he 
enumerated at some length the differ- 
ences in the present economy. 


With minor interruptions, we have 
had what is historically a business boom 
of long duration, some segments of pri- 
vate debt — notably consumer instal- 
ment obligations and residential mort- 
gages on 1-to-4 family dwellings — have 
risen to new all-time heights, while stock 
prices, as measured by some of the in- 
dustrial stock price indices, are above 
1929 highs. These factors have natur- 
ally caused some wariness, but there are 
many dissimilarities today. 1929 was a 
new peak year in industrial production 
(although this was easing off in the lat- 
ter months). 1954 has been a year of 
recession. Total private debt is much 
lower than it was in 1929 when com- 
pared with national income in the two 
periods. 





AT MUTUAL FUND CONFERENCE 


Furthermore, Mr. Rubin pointed out, 
the stock market, itself, is in a much 
sounder position than it was a quarter 
of a century ago. Speculation has been 
minor in the current bull market. On the 
other hand, investment interest is much 
greater due primarily to the increased 
institutional purchase of common stocks. 
And in addition to these factors Mr. 
Rubin emphasized that, according to cus- 
tomary standards of value such as price- 
earnings ratios, dividend yields on the 
Dow-Jones Industrials, the spread be- 
tween these yields and that on Moody’s 
AAA corporate bonds, and relation of 
book values to prices of stocks in the 
D-J average, equities are much more 
reasonably priced than in 1929. 


Mr. Rubin then went on to enumerate 
the many cushions in today’s economy 
not present in 1929. The infinitely great- 
er strength in today’s banking system, 
the greatly expanded privately held 


liquid assets, the increase in the percen- . 


tage of new personal savings to dispos- 
able income, social security measures, 
and size of pension and profit sharing 
funds, make today’s economy much 
sounder. He pointed out that the federal 
government is today much more con- 
cerned with economic change because of 
the full employment act and the fact that 
any serious business decline would auto- 
matically cause large federal deficits be- 
cause more than 82% of federal rev- 
enues are coming from income taxes. 


(L. to r.) John M. Sheffey, Executive Secretary, Nat. Assoc. Investment Cos.; Ray Moulden, 

Secretary, Nat. Assoc. Securities Dealers, Inc.; Edward P. Rubin, President, Selected Amer- 

ican Shares; Henry Ansbacher Long, Trusts anp Estates; Edward B. Burr, Director of 
Public Information, Nat. Assoc. Investment Cos. 
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Mr. Rubin remarked that “both na- 
tional product and the Federal Reserve 


Board Index of Industrial Production 


are likely to average higher in 1955 than 


in 1944.” The American economy can 
grow without war, he emphasized, for | 
evidence indicates that it has all the long 


term dynamic growth it ever had. Con- f 
cluding by answering several questions ff 


from his audience Mr. Rubin stated: 
“The average stock is worth more than 
it is now selling for . . . on present facts. 
Allowing for interruptions from time to 


3 


time, future growth of the economy 


ought to add still further to stock val- 


ues. i 


Favorable Factors 


Beardsley Ruml, economic advisor, 
National Securities and Research Corpo- 


ration, in Monday morning’s opening | 


talk, also foresaw higher prices for 
equity securities in the future, making a 


ten year projection to 1965. His conclu- f 


sion was based on an analysis of four 
economic factors and three non-eco- 
nomic. Of the former, he felt that the 
level of interest rates would have little 
effect on the price of stocks “except per- 
haps, as people come to realize that the 
long term rate which we now have is 
unlikely to shift substantially one way 
or another, they may revise their ideas 
of price earnings ratios with favorable 
overall consequences on the price of 
equity securities. 

A second economic factor, also listed 
by Mr. Ruml as favorable, was _ the 
change in the size of the age distribution 
of the population, making for a large in- 
crease in the number of productive 


workers. The over-all increase in pro- f 


ductivity expected over the next ten | 
years was a third optimistic ingredient 
of the economy enumerated by the econ- [ 
omist as making for higher equity val- | 
ues. Foreseeing a minimum of $525 bil- 
lion for gross national product in 1965, | 
compared with an estimated $358 bil- 
lion in 1954, he estimated an average 
annual increase of productivity over the 


period of 3%. | 


On the fourth and final economic 
determinant, the outlook for profits, Mr. 
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Ruml conceded that there could be large 
differences of opinion because it had 
“the least logical and statistical under- 
pinning.” However, his opinion was that 
profits based on current invested owner- 
ship capital would be higher in 1965. 
“It seems likely that the percentage of 
profits distributed as dividends will be 
somewhat larger than it is today,” Mr. 
Ruml added. Analyzing his “non-eco- 
nomic” determinants, the economist 
stated that the psychology of the investor 
as reflected in his attitude toward the 
price-earnings ratio of stocks was favor- 
able as was also the prevailing idea of 
both individual and institutional invest- 
ors as to the proper distribution of their 
holdings between fixed income securities 
and junior and senior equities. 

As to the final factor which Mr. Ruml 
thought of major consequence — the 
domestic and international political out- 
look — He observed: “. . . though doubt- 
ful, (it) is as likely to get better as to 
get worse.” In a comment after the main 
body of his talk, Mr. Ruml, who was 
once economist for R. H. Macy, large 
retail department store chain, stated that 
he thought the odds favored a declining 
retail price level by 1965. Indications 
already point in this direction as the 
discount houses are forcing several de- 
partment stores to cut prices. Retail pric- 
ing has too long been predicated on 
“percentages” rather than on a realistic 
basis, he declared. 


Estate Planning 


Dudley F. Cates, sales manager of 
Kidder, Peabody and Co. in New York 
City, led an interesting discussion in 
another workshop on systematic invest- 
ing in mutuals employing “voluntary” 
or so-called “non-contractual” plans. In 
presenting such plans to the investor, 
he cautioned that the less favorable as- 
pects should be explained as well as a 
program’s merits. For example, the pros- 
pect should be told how the invested 
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Common Stock Fund, Inc. 


portion of his funds will behave in pe- 
riods of market weakness and the de- 
creasing effect of dollar cost averaging 
as more money is invested. Also dis- 
cussed were the “put and take” pro- 
grams currently being suggested by 
some sponsors. In these, a portion of 
the capital is withdrawn after the major 
accumulation part of the program has 
been completed. The Monthly Invest- 
ment Plan sponsored by the New York 
Stock Exchange was compared with the 
mutual plans. 


Tuesday morning, Carl A. Pruett, 
president of Carl A. Pruett of Atlanta, 
a dealer in securities, presented an ex- 
tremely interesting and forward look- 
ing address entitled “Planning Estates 
with Mutual Plans.” In detail, he de- 
scribed steps that his fellow salesmen 
might take in planning a _prospect’s 
estate. Terming this approach as “the 
modern way to merchandise the securi- 
ties you sell,” and using such items as 
a “Financial Planning Questionnaire” 
and later an “Estate Analysis Working 
Kit,” Mr. Pruett possibly tended to over- 
simplify complex problems that might 
be involved even in relatively small es- 
tates. And at that, it is to be seriously 
questioned what percentage of mutual 
fund salesmen are qualified to intelli- 
gently pursue the procedures which he 
advocates. 


To attempt the tax analysis and other 
facets oi thorough planning—many of 
which he detailed in his speech—with- 
out the aid of the professional would 
seem questionable except in rare cases. 
However, as Mr. Pruett observes, many 
prospects are not fortunate enough to 
have these professionals available to 
them. Mr. Pruett suggests. Where “the 
professionals” are already available, 
the mutual salesman will work with 
them and coordinate their efforts. How 
will he get the adequate knowledge and 
training? The answer is also readily 


Prospectus on request: 


10 Post Office Square 
Boston 9, Massachusetts 


One Wall Street 
New York 5, New York 


117 South 17th Street 
Philadelphia 3, Pa. 
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offered—by reading magazines such as 
TRUSTS AND ESTATES, tax services such 
as Prentice-Hall and books by Joseph 
Trachtman and Mayo Shattuck. 


Mr. Pruett ran somewhat counter to 
the recent public relations efforts of the 
National Association of Investment 
Companies in its attempt to reconcile 
differences between insurance and mu- 
tual fund selling when he discussed the 
planning of a life insurance problem. 
However, from the investor’s point of 
view, there is undoubtedly a certain 
amount of common sense in Mr. Pru- 
ett’s advice to salesmen: “You believe 
that the purpose of life insurance is 
death protection....... You know that 
the most death protection is provided 
by the least expensive premium. You 
may recommend retention of ordinary 
life policies and renewable term poli- 
cies; conversion of policies with a pre- 
mium higher than ordinary life to re- 
newable term policies; and if new insur- 
ance is called for, the purchase of re- 
newable term or ordinary life.” 


' Specialty Funds 


Television-Electronics Fund, one of 
the few mutuals domiciled in the Con- 
vention city in addition to Selected 
American Shares, sponsored several in- 




















Mutual Funds 
Ofeoestors MUTUAL, INC. 


An open-end management type mutual 
fund diversifying its investments among 
common stocks, preferred stocks and 
bonds. 


Cfavestors SELECTIVE FUND, INC. 
An open-end management type mutual 
fund diversifying its investments among 
bonds, preferred stocks, and other senior 
securities, 


Spvestors STOCK FUND, INC. 

An open-end management type mutual 
fund diversifying its investments among 
common stocks and other equity securities. 


Face Amount Certificate Company _ 


SYNDICATE OF AMERICA, INC. 
A face amount certificate company issu- 
ing installment certificates having 6, 10, 
15 and 20 year maturity values and 
fully paid face amount investment cer- 
tificates. 

This is not an offer to sell these securi- 
ties. They are subject to the registration 
and prospectus requirements of the Fed- 
eral Securities Act. Information about 
the issuer, the securities and the circum- 
stances of the offering is contained in 
the prospectus which must be given to 
the buyer. 

Prospectuses relating to the shares of 
capital stock or certificates of the above 
companies may be obtained from the 
national distributor and investment man- 
ager at Room 857, Roanoke Bidg., 
Minneapolis 2, Minnesota. 


Investors Diversified Services, INC. 
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formal talks for its own dealers attend- 
ing the meeting given by two outstand- 
ing scientists, both members of the 
fund’s advisory board. Dr. William L. 
Everitt, Dean of the College of Engi- 
neering, University of Illinois, stated 
that electronic thinking may be the only 
method rapid’ enough to provide means 
for our survival. Mechanical and electric 
power, he added, “is much more effec- 
tive when controlled by electronic 
brains. The impact on industry is obvi- 
ous. Electronics make it possible to pro- 
duce more with the manpower avail- 
able.” Dr. Jerome B. Wiesner, Director 
of M.I.T.’s Research Laboratory of Elec- 
tronics, revealed that the cost of tran- 
sistors has been reduced so substantially 
that the field is now open for their 
widespread use in a multitude of end 
products. 


A feature of Tuesday’s afternoon in- 
vestment workshops was the talk on In- 
vestment opportunities in Atomic En- 
ergy by Newton L. Steers, Jr., president 
of Atomic Development Mutual Fund. 
Inc. This specialty fund in a new and 
growing field seems destined for a 
growth record even surpassing the $50 
million Television-Electronics Fund, its 
assets having increased to over $6 mil- 
lion since organization in late December 


Without 
leaving your desk 


-.-you can deal with 
a primary market 


Wherever you are, our Bond Depart- 
ment provides complete telephone 
facilities for trading in treasury bills, 
notes and short term Governments. 
We are also major dealers in State 
and Municipal bonds. Experienced 
and well-informed Bond Officers will 
serve you. 


To keep up with market develop- 
ments, our Correspondent banks and 
customers receive our listings of pri- 
mary issues every Monday morning. 
If you are not on this mailing list, you 
should be. Simply write or phone our 
Bond Department. 


MEE ROANTILI 


MEMBER FEDERAL DEPOSIT 
INSURANCE CORPORATIO 






SAINT LOUIS 1, MISSOURI 


New York Correspondent: 14 Wall Street 
Chicago Telephone to Bond Department: 
Dial 211, request Enterprise 8470 
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of last year. Mr. Steer pointed out that 
the government is obligated to buy all 
of the uranium ore presented to it un- 
til 1962 at a fixed price. He said that 
“the rash of ‘penny’ stocks, mostly des- 
tined to be worthless, should not obscure 
the present and growing importance of 
the U. S. uranium industry. Vanadium. 
Climax, Homestake, Kerr-McGee have a 
substantial stake.” 


Next Mr. Steers discussed the process- 
ing of radioactive materials and radia- 
tion instruments as well as some of the 
companies interested in this phase of 
the subject. In the field of atomic power, 
he pointed to the construction of a full 
scale reactor by the Duquesne Power 
Co. and the fact that “in a couple of 
years citizens of Pittsburgh will be 
reading newspapers and toasting toast 
with atomic power.” Lastly Mr. Steers 
described the two uses of atomic 
“ashes.” By killing microbes this radio- 
active material can delay or prevent 
food spoilage. It will also promote 
chemical reactions so that higher yields 
in less time at lower temperatures may 
be obtained. 


Contractual Purchasing 


The contractual method of purchasing 
mutual funds was presented by a panel 
chairmaned by John Kalb, president of 
the Investors Planning Corporation of 
America. Other participants were Doug- 
las K. Porteous, president of the Penn- 
sylvania Funds Corp., James G. Somer- 
ville, president of the First Southern 
Investors Corp. and Fred T. Lewis of 
the Commonwealth Fund of Boston. 


Mr. Kalb in summarizing the advantages 
of this method of investing systematic- 
ally in mutuals noted that it helps the 
investor in several ways and “starts him 
on the road to his estate planning.” A 
declaration of trust, an integral part 
of these plans, provides a method for 
simple distribution of one’s estate as 
desired. Much stress was placed on the 
tax advantages of the contractual set-up 
and that this more than offset any loss 
that might be incurred as a result of 
taking a large slice of the selling com- 
mission out of the first year’s payments. 


Relations with Underwriters 


On the final day of the Conference, 
Edward B. Burr, recently appointed Di- 
rector of Public Information of the Na- 
tional Association of Investment Com- 
panies, explained the attempts recently 
made by the Association for “peaceful 
co-existence” with the life insurance 
underwriters. A meeting was held by 
national representatives of both groups 
and a modus vivendi was agreed upon. 
The result of this was a statement of 
principles to serve as a guide for both 
industries and their salesmen. 

Among such guiding principles is the 
following: “Life underwriters and sales- 
men of investment company shares 
recognize that each is a specialist in his 
own field, and should not attempt to 
advise his clients in the other field.” A 
natural query is ‘who is going to integ- 
rate the individual’s insurance and in- 
vestment program?’ Certainly this ac- 
count of the Conference proceedings in- 


(Please turn to page 850) 
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HENRY ANSBACHER LONG INDEX of MUTUAL FUNDS 


Indices are based on fund operation during the period covered and are 
not a representation of future results. They should be considered in the 
light of the individual companies’ investment policies and objectives 
and the characteristics and qualities of the investments of these companies. 


Reference should be made to the introduc- 
tory article in July 1949 issue, outlining pur- 


poses of publication and considerations in 
selecting stock and cost-of-living averages, 
periods and in interpretation of data. 





BALANCED FUNDS 
American Business Shares _.._-_=>>>E>SESSSE 
Axe-Houghton Fund “A” _..--_- => ESE 
ueeene Wee "ee 
<" * -— ae eS 
Commonwealth Investment _..._»_»___ 
Eaton & Howard Balanced _ 
Fully Administered Fund (Group Securities) _ 
Genesal Investors Trust — £££ 
EEE SS ee art ey 
Johnston Mutual Fund _..__-__. 
Nation-wide Securities** _..._._»_»=»->>>SEE 
es ne nd 
Geom etna. Fane oS 
Somer aeeveee-& Chere 
Wellington Pend. 
Se 2s ee ere | 
Wisconsin Investment*** _ 


AVERAGE: BALANCED FUNDS ~~ --__-__ 


STOCK FUNDS 
i TE 
Broad Street ait I. aciinatsiniascmsitciiotaapiate’ 
Bullock Fund — is B.S 2. Sees 
Delaware Fund . eas 50> 
Diversified lavestmont Fund, ‘Tee gi OO 
IT, I oo en 
Estes @ Howard Steck —.. 3 
I ii Sistas ecesthelabecinitiadiaisiinl 
Fundamental Investors —_..._.___>SE 
Incorporated Investors —..______. 
Institutional Foundation Fund —. 
Investment Co. of America =>» 
SS 
Loomis-Sayles Mutual Fund —~ >>> 
Massachusetts Investors Trust 
Mass. Investors Growth Stk. Fund _.....__-_-_— 
Mutual Investment Fund —.... 
National Investors —_.. 
National Securities — Income*** ee Se 
New Engiead Fead®= 
Selected American Shares 
Sovereign Investors —_. es Sea 
State Street Investment Corp. <i 
Wall Street Investing Corp. - SE eRERE 


AVERAGE: STOCK FUNDS _..... 


% STOCK INDEX (Standard & Poor’s) _____. 
CONSUMERS PRICE INDEX. (B.L.S.) ____ 





1 6 7 16 17 18 19 20 
12/31/35 12/30/39 to 9/30/54 | Last 12 mo. Div. | Prin. Less | 5-Yr. Avg. 
9/30/54 Net aie hte Net Invest. 
miter Principal ee Invest. Cap. istr. (Bi 
Principal Low High Principal Inc. Distri. 9/30/54 ee © 
—_— 65.0 $167.5 166.7 8.59 123.1 3.69 
_ 71.4 $232.1 230.8 2.95 3.05 178.4 3.32 
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No responsibility is assumed in so far as compliance with the Statement 
of Policy is concerned for the employment in whole or in part 
index by issuers, underwriters or dealers. Principal indices for September 
30, 1953 appear in the October 1953 issue and current income returns 
based on September 30, 1954 offering prices are available on request. 

These will soon be added to a revised short form index. 














Base index number of 100 is the offering price on Dec. 30, 1939. 


COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective 
dates indicated are added all capital distributions to such date and the re- 


tant sum is divided by the 1939 base offering price. 


COL. 19 represents the current month-end bid (col. 16 
butions) divided by the 1939 base offering price. 


less all capital distri- 


INCOME PERCENTAGE includes sely those dividends paid by the com- 


Panies cut of income earned from divi 
Securities (excluding all capital distributions). 


lends and interest on their portfolio 





new revised series adjusted to ee. & 1939. base. 
™—Considered flexible fund. Mutual Fund 
Boston acquired through merger July 1, fost, 







Ocroser 1954 


COL. 17 represents figure obtained by dividing such dividends accruing over 
the annual period ending with the stated date by the average of the twelve 
month-end offering prices ending on the corresponding date. 

CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
distribution, if any. from capital gains or any other sources, for the current 
annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number 
on the date they commence business equal to the average of all those stock 
or balanced funds in existence at the time. 


+Ex-dividend current — **Became Balanced Fund in 1945. 
tHigh reached current mon 
@Principal index begins or oe 1939 base date. ****Name changed from Nesbett Fund 


***Not included in balanced or stock average. 
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CONSOLIDATED 
NATURAL GAS 


COMPANY 


30 Rockefeller Plaza 
New York 20, N. Y. 


DIVIDEND No. 27 


T am: BOARD OF DIRECTORS 
has this day declared a regular 
uarterly cash dividend of Sixty- 
two and One-Half Cents(621/2¢) 
per share on the capital stock of 
the Company, payable on Novem- 
ber 15, 1954, to stockholders of 
record at the close of business 
October 15, 1954. 


R. E. PALMER, Secretary 


| September 16, 1954 


BOUL MLE ECG 


GOULD-NATIONAL 
BATTERIES, INC. 
SAINT PAUL, MINNESOTA 


Manufacturers of Automotive 
and Industrial Batteries 
DIVIDEND NOTICE 


Preferred Dividend 


The Board of Directors today declared 


a regular quarterly dividend of 56'4¢ 
per share on the Cumulative Preferred 
Stock, payable November 1, 

to shareholders of 
record October 
20, 1954 


Common 
Dividend 
The Board of 
Directors today 

declared a dividend 
of 42%2¢ per share on 
Common Stock, payable 
November 1, to shareholders of 
record October 20, 1954. 





A. H. DAGGETT 
President 


September 






Common and 
Preferred Stock Dividends 


The Board of Directors of Safe- 
way Stores, Incorporated, on 
Sept. 3, 1954, declared the 
following quarterly dividends: 


60¢ per share on the 
$5.00 par value Com- 
mon Stock. 


$1.00 per share on the 


4% Preferred Stock. 


$1.0714 per share on 
the 4.30% Convert- 
ible Preferred Stock. 


Common Stock dividends and 
dividends on the 4% Preferred 
Stock and 4.30% Convertible 
Preferred Stock are payable 
Oct. 1, 1954 to stockholders 
of record at the close of bus- 
iness September 15, 1954. 


MILTON L. SELBY, Secretary 
September 3, 1954 





dicates the difficulties involved for 
“everyone to keep in his own backyard.” 


Mr. Burr also explained the steps 
being taken for a full-fledged public in- 
formation program in the mutual funds 
industry. Much factual data would be 
required by the Association secretariat 
to fully inform the public about the 
industry and also develop a firmly 
rooted and lasting favorable impression 
in its mind. Statistics would be complete 
and one such innovation would be a 
monthly compilation of fund sales and 
repurchases of their own shares in place 
of the quarterly data now available. 
However, it was observed in several 
quarters that such data would not be 
segregated as to type of fund, at least 
on broad general classifications as was 
done by the Association up to last year. 
Therefore, its value for intelligent 
analysis of fund operations would be 
somewhat questionable. 


The Securities and Exchange Com- 
mission was represented at the Confer- 
ence by Commissioner A. Jackson Good- 
win, Jr., newest appointee. He compli- 
mented the mutuals in contrast to the 
performances of Commission represent- 
atives at former fund conferences. For 
example, whereas Chairman Cook two 
years previously had used the section 
of the Investment Company Act author- 
izing a study of the effects of size (to 
discuss the disadvantage of large port- 
folios). Mr. Goodwin took this section 
as a lead-in to a summary of mutual 
fund merits. He did state, however, that 
the Commission’s past “legislative and 
regulatory actions have, if anything, 
resulted in greatly increased public con- 
fidence, and a growing public interest 
and understanding in the mutual fund 
technique of investing.” 


A A A 


New Canadian Growth 
Fund Being Offered 


Another new Canadian domiciled 
Fund, Templeton Growth Fund of Can- 
ada, Ltd., is being offered by White, 
Weld and Co. in the amount of ten 
million dollars. The fund will retain 
as investment adviser Templeton, Dob- 
brow and Vance, Inc. Initially it will 
concentrate investments in the common 
and preferred stocks of Canadian opera- 
ting companies. As in the case of other 
recently organized investment companies 
domiciled in Canada, the fund intends 
to accumulate and reinvest all net in- 
come and capital gains. 


Since intially its investments will be 
concentrated in equities, the company 


will elect to operate under regular Cana. 
dian corporate income tax provisions 
and will be subject to no U. S. tax and 
a minor if any Canadian levy. A unique 
feature is that shares will be redeem. 
able at the option of the holder at 98% 
of asset value commencing six months 
after the fund has received not less than 
$1,200,000 (Canadian currency). One 
year and a half later (two years after 
the closing date) participations will be 
redeemed at full asset value. No con- 
tinuous offering of shares is presently 
planned after the initial $11.2 million. 


THE COLUMBIA 
GAS SYSTEM, INC. 


The Board of Directors has declared this day 
the following final dividend for 1954: 


Common Stock 
No. 81, 30¢ per share 


payable on November 15, 1954, to holders of 
record at close of business October 20, 1954. 


Dace Parker 


October 7, 1954 Secretary 








PACIFIC GAS and ELECTRIC Co. 


DIVIDEND NOTICE 
Common Stock Dividend No. 155 


The Board of Directors on September 8, 
1954, declared a cash dividend for the 
third quarter of the year of 55 cents 
per share upon the Company's com- 
mon capital stock. This dividend will 
be paid by check on October 15, 1954, 
to common stockholders of record at the 
close of business on September 27, 
1954. The Transfer Books will not be 
closed. 

K. C. Curistensen, Treasurer 


San Francisco, California 














INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 


General Offices: 
20 North Wacker Drive, Chicago 6 


* 
QUARTERLY DIVIDENDS 


4% Cumulative Preferred Stock 
50th Consecutive Regular 
Quarterly Dividend of 
One Dollar ($1.00) per Share 
$5.00 Par Value Common Stock 
Forty Cents (40¢) per Share 
Declared—Sept. 9, 1954 
Record Date—Sept. 20, 1954 
Payment Date—Sept. 30, 1954 

A. R. Cahill 
Vice President and Treasurer 
* 


Phosphate ¢ Potash ¢ Plant Foods 
Chemicals ¢ Industrial Minerals 
4 mino Products 
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50 Favorite Stocks 


The fifty most popular stock issues 
among the portfolios of 50 closed end 
investment companies and over 125 mu- 
tual funds have been compiled as of 
June 30, 1954, by Vickers Brothers of 
New York City in their Guide to Invest- 
ment Companies Portfolios. Stocks 
owned by less than 15 companies and 
stock held for control were omitted. 


The market value of the “favorite 
fifty’ holdings was $1.7 billion or 
approximately 25% of the $6.8 billion 
total assets of all the funds. The rank 
by dollar value on previous dates, 
quoted here for December 31, 1953, is 
carried back to 1950 in the Vickers 
analysis. The companies are here listed 


Nin the order of their June 30, 1954 


standing. 
; $ Value Inv. 
Dec. 31 (Mil- Cos. 
1953 Rank lions) Holding 
1 Amerada Petroleum — 90.1 36 
) 3 General Electric _.... 74.7 175 
' 2 Du Pont (E.I.) De N. 65.9 175 
4 International Paper _ 62.2 62 
5 Standard Oil (NJ.) . 61.3 80 
11 Westinghouse Elec. 49.8 12 
6 The Texas Co. ......... 48.4 57 
7 Goodrich (B.F.) _. 47.8 45 
8 Continental Oil... _ 47.7 +59 
138 General Motors 47.6 66 
10 Union C. & C. __.. "483 
9 Standard Oil (Cal.) 43.1 56 
27 Bethlehem Steel 40.7 57 
17 Atchi., Top. & S&S. Fe 37.9 48 
22 Intl. Bus. Machs. 37.7 382 
a ge. ee 36.6 56 
aD eee OE ee) 34.4 49 
15 Gen. Pub. Utilities _. 34.2 50 
16 Kennecott Copper _. 33.9 62 
20 Aluminium Ltd. _. 33.2 49 
31 Amer. Tel. & Tele... 32.8 53 
14 United Gas —............ 31.5 54 
| 24 National Lead _....... 31.8 40 
| 21 Phillips Petroleum 30.2 63 
| — U.S. Steel .000.. 282 51 
| 382 Socony-Vacuum Oil _ 27.6 58 
=~ Gms GF 27.2 54 
19 Sears, Roebuck _.... 26.5 34 
29 Texas Utilities _..... 263 32 
41 Seaboard Air Line .. 26.0 33 
23 Dow Chemical ......... 25.3 47 
28 Niagara Mohawk Pwr. 25.3 58 
38 Goodyear T. & R. __. 25.2 38 
— Mid-Continent Petrol. 25.0 19 
42 Standard Oil (Ind.) . 25.0 37 
26 Central & South West 24.5 48 
25 Middle South Util. .. 24.5 © 47 
36 Monsanto Chemical . 24.0 45 
44 Louisiana Ld. & Expl. 23.5 27 
40 Southern Pacific Co... 21.8 41 
338 Amer. Gas & Elec... 21.6 38 
= — Phelps Dodge _____. 21.4 40 
im — Republic Steel 21.4 36 
43 Firestone T. & R. 213 23 
ee So. Cal. Edison _....... 21.38 41 
— United Aircraft ai & 
» 49 Allied Chem. & Dye. 21.0 29 
— Union Pacific 20.9 28 
» 35 Panhandle E. P.L. 20.7 31 
s — U.S Gypsum ____ 20.6 27 
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New Income Fund 
Sponsored 


The Parker Corporation, managers 
of Incorporated Investors, one of the 
original mutuals organized in Boston 
in the mid-1920’s, will also provide in- 
vestment and management services for 
another open-end investment company, 
Incorporated Income Fund. Kidder Pea- 
body is principal underwriter of the 
initial offering of the new fund which 
totals $10 million. No additional shares 
will be available until the record date 
for the first quarterly dividend, when 
stock will be offered on a continuous 
basis at net asset value plus the sales 
charge. However, the management re- 
serves the right to advance this date on 
due notice. 


In contrast with the original Incor- 
porated Investors, which aimed pri- 
marily at growth and appreciation, the 
chief objective of the new fund will be 
to obtain as large an income as may 
be secured without undue risk of prin- 
cipal. It is planned to have common 
stocks as the principal investment me- 
dium of the company, but the manage- 
ment may purchase bonds or other 
securities when it believes such hold- 
ings will best serve the fund’s purposes. 


»«** «+ «ee 474 44 44 4 * 44474 4 


Southern California 
Edison Company 


DIVIDENDS 
COMMON DIVIDEND NO. 179 


PREFERENCE STOCK 
4.48% CONVERTIBLE SERIES 
DIVIDEND NO. 30 


PREFERENCE STOCK 
4.56% CONVERTIBLE SERIES 
DIVIDEND NO. 26 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 

50 cents per share on the 
Common Stock; 

28 cents per share on the 
Preference Stock, 4.48% Con- 
vertible Series; 

2814 cents per share on the 
Preference Stock, 4.56% Con- 
vertible Series. 

The above dividends are pay- 
able October 31, 1954, to stock- 
holders of record October 5, 
1954. Checks will be mailed 
from the Company's office in 
Los Angeles, October 30. 


P. C. HALE, Treasurer 
September 17, 1954 
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NET SALES GAIN 4.4% 


Net sales for the 24 weeks ended June 
19, 1954 reached a new all-time high of 
$821,863,404. This was 4.4% higher than 
net sales of $787,578,737 in the same 
1953 period. 


NET PROFITS CLIMB 


The Company’s net profits for the first 
24 weeks of 1954, after all income taxes 
were $6,615,971. This was an increase of 
$423,039 over a net profit of $6,192,932 
for the same 24 weeks last year. Included 
in the 1953 net profit figures is a return 
of $212,885 excess profits taxes. 


DIVIDENDS AND EARNINGS 


The June 1954 quarterly dividend of 60¢ 
was the 111th consecutive dividend paid 
shareholders of Safeway’s $5.00 par 
value common stock. After deducting 
preferred stock dividends of $680,661, 
earnings for the 1954 period amounted 
to $1.76 per share of common stock on 
3,369,521 shares, average number out- 


afeway Stores, Incorporated 
World’s Second Largest Retail Food Concern 


MID-YEAR EARNINGS UP 


standing during the period. This com- 
pares with earnings in the same 24 weeks 
of 1953 of $1.76 from operations, plus 
7¢ from excess profits taxes recovery re- 
lating to prior years, or a total of $1.83 
per share of common stock on 2,874,651 
shares, average number then outstand- 
ing. Average number of common shares 
outstanding in 1954 has increased by 
494,870 shares over the average number 
in 1953. 


ASSETS AND LIABILITIES 
of Safeway Stores, Incorporated and all 
subsidiaries 

June 19,1954 June 13,1953 


Total Net 

Assets $165,847,270 $133,623,379 
Total Current 

Assets 246,826,572* 235,456,511 
Total Current 

Liabilities 132,778,901* 148,816,346 
Book value per share of 

Common Stock . 31.73 29.71 


*Rate of current assets to current liabilities as 
of June 19, 1954 was 1.86 to 1. 


Safeway Stores, incorporaten 
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MOODY’S INVESTORS YIELD TABLES 


Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 








PRICES ,DIVIDENDS, 
AND YIELDS 
125 INDUSTRIAL STOCKS 


YIELDS oF 
CORPORATE BONDS 
BY RATINGS 


YIELDS oF 
TAXABLE TREASURIES 
BY MATURITY GROUPS 
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3 YEARS PRICES 
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195! 1951 1952 





Sept. Aug. Sept. 





1954 1954 1953 1954 1961-53 1946-50 1941-45 1981-40 1919-1980 
—— End of Month — = ————_____—__—_———_Range for Period 
1. U.S. Government Bond Yields 
3-Year Taxable Treas. 1.66 1.49 2.39 1.98-1.35 2.80-1.68  1.68-0.90 1.82-1.07 (a) (a) (a) 
5-Year se , 1.95 1.87 2.49 2.16-1.75 8.00-1.76 1.87-1.06 1.70-1.24 (a) (a) (a) 
10-Year a “ co 2.45 2.43 2.62 2.45-2.38 3.16-1.95  2.10-1.38 2.10-1.49 (a) (a) (a) 
OL 2.50 2.50 2.86 2.71-2.42 $.16-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) 
WE SHE ntact %& 2.50 2.50 2.86 2.72-2.43 $.31-2.44  2.48-2.08 2.50-2.37 (a) (a) (a) 
7, ies LF 2.65 2.63 3.11 2.91-2.56 (b) (b) (b) (b) (b) 
2. Corporate Bond Yields 
Aaa Rated Long Term —_...-.-_--—S—s, 2.89 2.88 8.24 8.11-2.85 3.44-2.65  2.91-2.45 2.88-2.59 5.75-2.70 6.88-4.42 
Ae” vit. _>aieeneyr~ 3.05 3.03 3.41 3.27-2.99 8.52-2.70  2.98-2.63 3.06-2.66 7.08-2.90 6.84-4.59 
A ? nh ee 3.14 3.13 3853 3.89-8.12 8.69-2.87  3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
Baa i ” ee re 4 3.48 3.47 8.87 3.74-3.46 $.90-3.15  3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
8 Tax Exempt Bond Yields 
Aaa Rated Long Term _ % 1.97 1.90 2.47 2.21-1.90 2.73-1.28  1.98-0.90 1.84-0.93 2.81-1.56 (b) (ec) 
Aa » " SS ) Vbiepeertiniee OG 2.06 2.00 2.66 2.82-2.00 2.96-1.87 2.21-1.04 2.11-1.21 3.02-1.78 (b) (c) 
A - - eee 2.46 2.37 3.16 2.88-2.87 $.84-1.72  2.64-1.28 2.49-1.49 3.29-2.11 (b) (c) 
Baa ” ” ™ ———————  % 3.01 2.94 3.59 3.32-2.93 3.79-1.98 3.05-1.57 2.94-1.80 3.71-2.60(b) (c) 
4. Preferred Stock Yields 
Industrials—High Dividend Series 
High Grade _.._._._____--__ Y% 3.86 3.88 4.11 8.94-3.88 4.24-3.80 4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 
Medium Grade —._._>_->S>—-—S 4.66 4.72 5.28 4.96-4.66 5.28-4.68 5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Industrials—Low Dividend Series 
High Grade _..._ ee, 3.66 3.67 3.89 3.82-3.66 4.02-8.45  3.92-8.27(d) (d) (da) (d) 
Medium Grade _..........-__.. % 4.09 4.11 4.80 4.27-4.05 4.39-3.80 4.20-8.52(d) (d) (d) (d) 
Utilities—Low Dividend Series 
High Grade _..._.__—_-———~ JH 8.88 3.92 4.27 4.14-38.88 4.45-8.77  4.24-8.40(d) (d) (d) (d) 
Medium Grade _.._»_->S—s J 4.18 4.24 4.78 4.51-4.18 4.87-4.19  4.65-3.69(d) (d) (d) (d) 

6. Common Stocks : 
126 Industrials—Prices (f) —— ~~ $102.88 95.06 72.09 102.88-77.81 80.89-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78,06-34.81 (e) FF 
125 Industrials—Dividends (f) $ 4.48 4.43 4.15 4.47-4.27 4.55-4.18  4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (e) 
125 Industrials—Yields % .................... % 4.31 4.66 5.76 5.49-4.31 6.84-5.14 7.29-8.20 7.71-8.56 10.18-2.59 6.21-8.19 (e) 

(a)—U. S. Govt. Bond Yield Averages in this series date from Jan. 5, 1943. (d)—Low Dividend Preferred Yield Averages in this series date from i 

(b)—U. S. Govt. Bond Yield Averages in this series date from April 15, 1953. Jan. 2, 1946. ' 

¢c)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (e)—125 Industrials Averages date from Jan. 1, 1929. 

(f)—Dollars per share. i 
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Our Steadfast - 
Policy for over 
40 years 











Financial institutions are invited to 


avail themselves of our services. 


a SALOMON BROS. & HUTZLER 


Dealers and Underwriters of High-Grade Securites 
2.16(e) P Members New York Stock Exchange 


SIXTY WALL STREET, NEW YORK 5, N. Y. 
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TRUST PERSONNEL CHANGES 


ARIZONA 
Phoenix Joseph A. Crowe became a trust offi- 
First cer. A practicing attorney in Chicago, 


NATIONAL BANK Crowe came to Arizona in 1948. 


DELEWARE 
Wilmington Arthur W. Birch, in charge of the 
WILMINGTIN tax division, trust department, pro- 
Trust Co. moted to vice president. With the trust 


company since 1934, he was 12 years 
in the Internal Revenue service where he was chief of the 
Income Tax Division in the local office. 


GEORGIA 


At Albany: Olin Fulmer, Jr., elected 
president to succeed the late Lansing 
B. Mays; LaGrange: Harry R. Spikes 
elected president and trust officer and 
Woodrow Smith promoted from asst. 
vice president in charge of installment lending to vice presi- 
dent and trust officer; and Savannah: Leighton W. McRae, 
ranking trust officer, promoted to senior vice president, and 
Eugene G. Hardy, vice president, to assume added duties in 
trust administration and estate planning. 


Atlanta 
First 
NATIONAL BANK 


Albany, LaGrange 

& Savannah 
CITIZENS & SOUTH- 
ERN NATL. BANK 


James W. Speas retired August 31 as 
vice president and trust officer in 
charge of investments, his duties being 
taken over by J. F. Milhaus, vice 
president. Thomas A. Slaughter and Hiram E. Camp, Jr., 
appointed asst. trust officers. 


ILLINOIS 
Chicago L. L. McArthur, vice president in the 
NORTHERN trust department since 1931, retired 
Trust Co. under the Bank’s pension plan. With 


the bank as an income tax clerk in 
1919 after graduation from Yale, McArthur is a past presi- 
dent of the Corporate Fiduciaries Association of Chicago 
and a former member of the executive committee of the 
Trust Division, American Bankers -Association. 


MASSACHUSETTS 
Boston Leonard E. Cyr appointed asst. trust 
SECOND officer and assistant cashier. 


NATIONAL BANK 


NEW HAMPSHIRE 


Raymond W. Rawlings joined the 
bank as trust officer. Formerly asso- 
ciated with the trust department of 
Mercantile Trust Co. of St. Louis, 
and more recently, as legal adviser to the Probate Judge of 
St. Louis, Rawlings received his law degree at Washington U. 


Manchester 
MERCHANTS 
NATIONAL BANK 


NEW JERSEY 


J. Kenneth Barwin, treasurer of the 
Bergen County Corporate Fiduciaries 
Association, appointed trust officer. 


Closter 
CLOSTER NATL. 
BANK & Trust Co. 


Englewood 
CITIZENS NORTHERN 
VALLEY NATL. BANK 


Harold Malesardi became president 
of the bank succeeding Henry A. 
Theis. Malesardi formerly was as- 
sistant controller of Guaranty Trust 
Company. 

Louis A. Meseroll advanced to vice 
president and trust officer, from trust 
officer. 


New Brunswick 
NEw BRUNSWICK 
Trust Co. 
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NEW MEXxIco 


Sante Fe David C. Davenport elected a trust 
FIRST officer. He is a graduate of Prince- 
NATIONAL BANK ton U. and of Columbia U. Law 

School. 
NEW YORK 

Brooklyn Edward A. Nash elected president, 

LAFAYETTE having recently resigned as president 


of LonNG ISLAND TRUST Co., Garden 
City. 


NATIONAL BANK 


New York B. Alden Cushman named vice presi- 
SCHRODER dent in charge of the investment de- 
Trust Co. partment. 

Troy Harold E. Schoonmaker advanced to 
NATIONAL trust officer. He was formerly an as- 
City BANK sistant trust examiner for the Federal 

Reserve Bank of Philadelphia. 
NoRTH CAROLINA 

Charlotte Robert L. Hines, asst. trust officer and 
AMERICAN assistant secretary, resigned as of 
TRUST Co. October first to enter law practice 


with Richard E. Thigpen in Charlotte, 
where he will specialize in taxation, estate planning and 
probate law. He is a member of the Committee on Taxation 
of the Section of Real Property, Probate and Trust Law of 
the American Bar Association, for 1954. 


Charlotte W. Robert Pistole, assistant secretary, 
WACHOVIA BANK named asst. trust officer at Charlotte. 
& Trust Co. 

Winston-Salem Harley Graves and Miss Roma Lee 
FIRstT Woosley named asst. trust officers. 


NATIONAL BANK 
PENNSYLVANIA 


The corporate trust department was 
combined with pension trust depart- 
ment on October first, to be known as 
the corporate and pension trust de- 
partment, headed by W. L. Walters, vice president. Horace 
W. Latimer, promoted to asst. vice president, will continue 
under Mr. Walters as administrative head of corporate trust 
functions. Vice president Miles S. Altemose with the company 
since 1913, and head of the corporate trust department, 
resigned. 


Philadelphia 
PENNSYLVANIA Co. 
FOR BANKING 
AND TRUSTS 


Philadelphia 
FIDELITY-PHILA- 
DELPHIA TRUST Co. 


William F. Del- 
afield appointed 
asst. vice presi- 
dent in charge 
of the estate and 
pension planning division. He will ad- 
minister the bank’s estate planning and 
employee benefits planning activities, 
as well as the solicitation of new trust 
business. Other appointments: P. Foster 
Minster as trust officer, and Thomas 
G. Conley and Robert H. Tice as estate planning officers. 


W. F. DELAFIELD 


Philadelphia Donald M. Cunningham appointed a 
PROVIDENT trust officer. 
TRusST Co. 

Pittsburgh Arthur H. Bowman, Jr., and J. 


MELLON NATL. 
BANK & Trust Co. 
man was investment officer in 1949; 


TRUSTS AND Es ATES 








Pearce Wright appointed vice presi- | 
dents in the trust department. Bow- | 
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Wright served as a Lieutenant Commander in the Navy dur- 


ing World War II, and rejoined the bank in 1950 as invest- 


nt officer. Alice 
a. ALICE BANK 
TENNESSEE & Trust Co. 
Nashville William Allen Byrn, Jr., made asst. T , 
COMMERCE trust officer. A 1943 graduate of Van- pol 


UNION BANK 


derbilt U. with a B.A. degree, he re- 
turned to Vanderbilt to earn his LL.B. 


degree in 1949, from which time he has been practicing law 


in Nashville. 
Kingsport 
FIRST 
NATIONAL BANK 
Va. 


BANK MERGERS & NEW TRUST 
POWERS GRANTED 


Washington, D. C.—NATIONAL BANK 
OF WASHINGTON and the HAMILTON Na- 
TIONAL BANK became a single institution 
under the name of NATIONAL BANK OF 
WASHINGTON, October 1. All officers and 
employees are retained, and the new or- 
ganization will be under the direction 
of Barnum L. Colton, president, Wilmer 
J. Waller (former Hamilton president) 
chairman of the board, and Warren R. 
Forster and Rutherford J. Dooley, sen- 
ior vice presidents. 


Washington, D. C. — WASHINGTON 
LoAN & TRUST Co. has been merged into 
the RigGs NATIONAL BANK effective Octo- 
ber 1, with all employees and officers 
continuing and the former becoming a 
branch office. Robert V. Fleming is presi- 
dent and board chairman; Alfred H. 
Lawson, vice chairman of the board. 


Madison, Ind. — Mapison SAFE DE- 
POSIT & TRUST Co. and NATIONAL BRANCH 
BANK have merged under the name of 
MADISON BANK & TRUST Co., with the 
same officials. 


Allentown, Pa.—Consolidation of AL- 
LENTOWN NATIONAL BANK and the SEc- 
OND NATIONAL BANK under the name of 
First NATIONAL BANK of Allentown has 
been approved by directors. Glen A. 
Boger is to become chairman, Frank M. 
Cressman, president; Fred C. Smith 
(asst. cashier and trust officer of Second 
National) will be cashier; Norman C. 
Wolf to remain trust officer; and asst. 
trust officers will be Walter Hunsicker 
and Anna Stahler (who now hold those 
positions at Second National). 


McKeesport, Pa. — First NATIONAL 
BANK of McKeesport and the First Na- 
















ATTRACTIVE OPENING 
FOR A LAWYER 


If you are an able young lawyer who 
wishes to join the staff of a New York 
law office (near Grand Central) special- 
izing in estate planning, fiduciary law and 
taxation—write for an interview to 


Box H-410-5, Trusts and Estates 
50 East 42nd St., New York 17 
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Erwin F. Russ elected a trust officer, 
having formerly held that position at 
First NATIONAL BANK, Martinsville, 


Kenosha 
KENOSHA 


TIONAL BANK of Monongahela City con- 
solidated under the former title. 


Philadelphia, Pa. — Merger of the 
NORTHWESTERN NATIONAL BANK into the 
BroAaD STREET TRUST Co. became effec- 
tive September 13, thereby placing the 
bank in the ninth highest place in Phila- 
delphia. Hubert J. Horan, president of 
Broad Street Trust, will remain presi- 
dent; Adolph Lorch as executive vice 
president; Claire H. White becomes vice 
president. All officers and employees of 
Northwestern will continue in their re- 
spective positions. 


Pittsburgh, Pa.—PEOPLES First Na- 
TIONAL BANK & TrRusT Co. will acquire 
the First NATIONAL BANK of Canons- 
burg as a branch office. 


Columbia, S. C. — First NATIONAL 
BANK has been granted full trust powers. 
W. W. Brimer, Cashier, is trust officer, 
and John T. Welch, Jr., vice president of 
the Charleston office, is asst. trust officer. 


Charles Town, W. Va.—Trust powers 
have been granted to the BANK OF 
CHARLES TOWN. John S. Alfriend has 
been appointed trust officer. 


A A A 


Rand McNally Report 
Banking Figures 


Consolidated resources and deposits of 
U. S. Banks reached new mid-year highs 
on June 30, and capital funds hit an all 
time high, the final 1954 edition of Rand 
McNally Bankers Directory reports. 

Resources of $221.3 billion are up $11 
billion from a year earlier; deposits of 
$201.6 billion are up $10 billion, and cap- 
ital funds are up $883 million to $17.6 
billion. 


The added funds were invested $3.7 
billion in loans, $4.4 billion in Government 
securities, and $1.9 billion in other se- 
curities. Cash and other resources in- 
creased $1 billion. 


The 14,559 banks and 6,496 branches 
in the United States, Alaska, and 
Hawaii, reported for June 30, are 79 
fewer banks than a year earlier, but 423 
more branches. 
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NATIONAL BANK 


NATIONAL BANK 


TEXAS 


John L. Carlisle, Sr., made executive 
vice president and a director. 


G. Glenn Morgan, vice president and 
trust officer, promoted to executive 
vice president. 


WISCONSIN 


Edward J. Ruetz, president, and D. 
H. Cooney, executive vice president, 
will devote part time to the newly or- 
ganized trust department. 


IN MEMORIAM 

WILLIAM D. Davis, executive vice 
president and trust officer, STATE BANK & 
Trust Co., Brookhaven, Miss, 

W. LINN HEMINGWAY, honorary chair- 
man of the board of MERCANTILE TRUST 
Co., St. Louis, Mo. 

WILLIAM HUCKEL, second vice presi- 
dent of CHASE NATIONAL BANK of New 
York. 

CLARENCE G. MEEKS, president of Hup- 
son Trust, Co., Hoboken, N. J. 

JOHN H. ZANE, trust officer of PROVI- 
DENT TrRusT Co., Philadelphia. 


TRUST 
EMPLOYMENT 
DOODODODOODODOD OO 
Address correspondence to Trusts 
and Estates, 50 East 42nd St., New 


York 17, attention Employment Ex- 
change and code number. 
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Large bank is establishing trust de- 
partment and seeks experienced trustman 
to head it. See ad H-410-1 


Trust officer with legal degree and ten 
years experience in operations, admin- 
istration, taxation and estate planning, 
desires position in larger bank. 410-2 


Investment officer, 14 years with New 
England country bank and 7 years staff 
executive state bankers association, 
seeks responsible position in financial 
field. College degrees, veteran, 50, single. 
410-3 

Trust administrator with senior officer 


potential sought by medium size New 
York bank. 410-4 


UNUSUAL OPPORTUNITY FOR 
EXPERIENCED TRUST MAN 


Rapidly growing 100 million dollar bank 
in Midwest city is going to start a trust 
department. It is seeking a qualified man, 
who has administrative ability and a 


proven record of business getting ability, 
to start and build this new department 
which he will head. Write giving full 
resume of experience and stating salary 
expected. 

Bex H-410-1, Trusts and Estates 

50 East 42nd St., New York 17 
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Presidents Frederic A. Potts of Philadelphia 
National Bank and Louis Dawson of 
Mutual of New York discuss new plan. 


Financial Employees Offered 
Flexible Benefits 


Broad and flexible coverage of old 
age, death and disability risks has been 
made available to employees of all finan- 
cial institutions in the United States 
through a unique plan developed jointly 
by The Philadelphia National Bank and 
The Mutual Life Insurance Co. of New 
York. Although many financial institu- 
tions have maintained pension retire- 
ment funds for years, smaller units have 
been at a disadvantage costwise and 
their inability to offer comparable at- 
tractions has at times intensified the con- 
tinuing personnel problem. The recently 
announced plan provides trusteed man- 
agement until such time as guaranteed 
benefits become due, at which time the 
insurance features come into action. It 
is claimed that the best features of trus- 
teed and insured plans are embodied. 

In addition to savings through group 
coverage, record costs are markedly re- 
duced through the employment of the 
most advanced electronic methods and 
equipment. The Module Plan, originated 
by Mutual Life about a year ago and 
offered to smaller employers as a new 
approach to employee protection, served 
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Main Banking Room of New Manufacturers Trust Co 


as a starting point for the development 
of this more flexible coverage. The 
Philabank Plan will be offered to finan- 
cial groups without regard to whether 
a deposit relationship exists with the 
Bank. 


A AA 


F.P.R.A. Projects Include 
Trust Topics 


Three subjects of special interest to 
Trust departments were included in the 
39 projects submitted by members of 
the Class of 1954 of the School of Fi- 
nancial Public Relations which were 
selected for the F.P.R.A. library. These 
were: “Promotion of Trust Services by 
Use of Visual Aids,” Edward W. Nip- 
pert, vice president, Fifth Third Union 
Trust Co., Cincinnati; “The Public Re- 
lations Value of a Monthly Trust Bulle- 
tin,’ D. W. Paddell. advertising man- 
ager, Canada Trust Co., London, Ont.; 
and “An Effective Program for Periodic 
Review and Retention of Will Appoint- 
ments,” Norman E. Walz, trust officer, 
Provident Trust Co., Philadelphia. 
Among the other topics were a public 
relations program for a $10,000,000 
bank, employee incentive campaigns, 
activities of a 100th anniversary year, 
and a week-long open house. 


The 39 projects, placed in the FPRA 
library because of their special value, 
will be available to FPRA members. 
The FPRA’s library of original projects 
now contains 183 titles, representing the 
work of students since the founding of 
the School in 1948. The school for bank 
public relations executives, sponsored 
by the Financial Public Relations Asso- 
ciation in cooperation with Northwest- 
ern University, completed its seventh 
session on August 6. 
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Cooper Heads C.L.U.’s 


Frank Cooper of 
Fort Worth, Texas, 
has been elected 
president of the 
American Society 
of Chartered Life 
Underwriters, it 
was announced at 
the annual meeting 
of the Society’s 
Board of Directors in Boston in Sep- 
tember. A new high mark of 3,412 
members was reported. The Directors’ 
meeting was part of an over-all C.L.U. 
convention which tied in with the meet- 
ing of National Association of Life 
Underwriters. 





FRANK COOPER 


Other officers elected were: First Vice 
President, George Neitlich of Boston; 
Second Vice President, Harry Krueger 
of New York; Secretary, Fitzhugh Tray- 


lor of Indianapolis; Treasurer, Freder- 


ick W. Floyd of Philadelphia. 


Mr. Cooper was for three years presi- 
dent of the Fort Worth C.L.U. chapter, 
of which he was a charter member. In 
1942-43 he was President of the Fort 
Worth Life Managers and General 
Agents Club, and in 1946-47 he was 
Chairman of the Trust Council of Fort 
Worth. 

A AA 


Manufacturers Trust Co. 
Opens Unique Branch 


The Manufacturers Trust Co. opened 
its newest New York City branch at 
Fifth Avenue and 43rd St. on October 
4th, in a $3 million, five-story, all glass 
and polished aluminum structure which 
represents a new concept in bank de- 
sign. Full visibility and freedom of cus- 
tomer movement are permitted by unique 
cantilever construction features. Accent 
throughout, in approach and decoration, 
has been entirely away from massive 
bank treatment and, with the exception 
of the 30 ton vault door which is set 
within ten feet of Fifth Avenue, the 
premises could be used for any normal 
business purpose, including a retail store. 

Consideration for customer convenience 
and rapid and flexible service throughout 
have motivated the planning but facilities 
for the staff are equally modern, from 
the basement recreation room to the top 
floor executive offices and directors’ room 
with dining quarters looking out upon 
the delightfully landscaped roof garden. 
The latest developments in glare-free 
lighting and air conditioning have been 
incorporated. It is entirely probable that 
this new look will have a market in- 
fluence upon contemporary bank design, 


with appropriate modifications for local 


needs. 
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Wherever you sit, 


| the Fidelity 





oe scientists and engineers who 
developed the revolutionary new 
Speaker shown here, describe it as 
an electrostatic speaker that delivers uni- 
form radiation of high frequency sounds 
through an arc of 180°. 


But the average person understands 
better two amazing things that happen 
when he listens to it: 

1. Upper register sounds are 
heard with a clarity and bril- 
liance unlike anything he has 
heard before, and 


2. No matter where he sits, he 
hears the sound equally well. 


Behind these two simple facts lies 
one of the great stories of modern elec- 
tronic research, and a new achievement 
by Philco engineers. 


The basic problem stemmed from 
the tremendous advances of recent 
years in techniques for recording sound. 
The development of high fidelity tapes, 
microphones, amplifiers, and pick-ups 


| THE GREATE 


- is High.. 


have made it possible to put on records 
sound so close to thé original it can 
scarcely be told apart. 


Suddenly the weak link in the chain 
had become reproducing this sound 
for mass enjoyment in the home. 


The difficulty lay in the limitations 
of the conventional cone type speaker, 
where the driving force is confined to a 
small circle in the diaphragm’s center. 
This opens the door to severe distor- 
tion in the upper register. Also the 
cone tends to radiate sound in a nar- 
row beam that deprives listeners at the 
sides of full enjoyment. 


Philco engineers whipped the first 
problem by evolving a new type of 
speaker in which the driving force is 
applied uniformly over the whole dia- 
phragm surface. 


And they solved the radiation prob- 
lem by developing a_half-cylinder 
colonnade of 16 sections, with each 








ST SPEAKER DEVELOPMENT 
IN 30 YEARS! 


delivering the sound through an arc 
of 11%4° to cover a total of 180°. 


This new Philco Electrostatic Speaker 
makes it possible, for the first time, for 
everyone sitting anywhere in front of 
the speaker, to hear full High Fidel- 
ity sound, 


And this new development is available 
on a mass production basis, at low cost! 


Here, once again, Philco scientists, 
engineers, and production experts have 
teamed together to contribute the 
kind of significant development that 
has made Philco the name for leader- 
ship in Television... Radio... Electric 
Ranges... Air Conditioning... Refrig- 
eration...and Freezers. 


And the end is not in sight ! 


The Philco Corporation 
Philadelphia 34 
Pennsylvania 
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ESTATE AND Get TAX CHANGES 


J. NELSON YOUNG 


Professor of Law, University of Illinois, Urbana 


HE BASIC STRUCTURE OF THE ESTATE 
"tae gift tax provisions has emerged 
substantially unscathed in the 1954 Code 
as compared with the ‘many significant 
changes which have been effected with 
respect to the determination of taxable 
income. Considered apart from the in- 
come tax provisions, however, there are 
several important revisions of the estate 
and gift taxes which are worthy of note. 


GROSS ESTATE 
Life Insurance Payable to Third Parties 


Abolition of Premium Payment Test 
—The most important change in the 
Federal estate tax provisions is the aboli- 
tion of the premium payment test with 
respect to the inclusion of life insurance 
payable to third party beneficiaries.’ 
Since 1942, such insurance proceeds have 
been caught under Section 811(g) by 
the double-barrel ownership and premi- 
um payment tests. Under the ownership 
test, the proceeds have been includible 
in the gross estate if the decedent held 
an incident of ownership in the policy 
(other than a reversionary interest) at 
the date of his death regardless of 
whether he had paid any premiums upon 
the policy.” 

Under the premium payment test, the 
proceeds have been includible in the 
gross estate in the ratio which the pre. 
miums paid directly or indirectly by the 
decedent have borne to the total pre- 
miums paid upon the policy. The pre- 
mium payment test has resulted in the 
taxation of the proceeds even though the 
decedent held no incidents of ownership 
in the policy at the date of his death. 
The premium payment test applied to 
the indirect payment of premiums and 
included premiums paid from a trust 
created by the decedent for the purpose 
of maintaining insurance upon his life, 
premiums paid by a corporation con- 


1Jt is estimated that this change will affect 
10,000 taxpayers and result in a loss of $25,000,000 
in revenue for the fiscal year 1955. Sen. Rep. No. 
1622, 88d Cong., 2d Sess. 3 (1954). 


2Incidents of ownership include “the power to 
change the beneficiary, to surrender or cancel the 
policy, to assign it, to revoke an assignment, to 
pledge it for a loan, or to obtain from the insurer 
a loan against the surrender value of the policy, 
ete.” U. S. Treas. Reg. 105, § 81.27(c). 


858 Bark PROCEEDINGS 


trolled by the decedent, premiums paid 
from a gift of funds to be used for such 
purpose, and premiums paid by another 
from a joint bank account established 
by the decedent. 


The new code abolishes the premium 
payment test but carries over the owner- 
ship test with one modification—namely, 
the addition of a reversionary interest 
as a basis for taxation. Section 2042(2) 
provides that “the term ‘incident of 
ownership’ includes a reversionary in- 
terest (whether arising by the express 
terms of the policy or other instrument 
or by operation of law) . . . if the value 
of such reversionary interest exceeded 
5% of the value of the policy immedi- 
ately before the death of the decedent.” 
The rules which are provided for valu- 
ation of a reversionary interest under 
an insurance policy are essentially the 
same as those prescribed under the 
“Hallock” provisions now found in Sec- 
tion 2037. As under the former code, 
life insurance proceeds payable to the 
executor will continue to be included 
in the gross estate. 


Effect on Group Life Insurance—Tax- 
ation of the proceeds of group life in- 
surance is not affected by the elimina- 
tion of the premium payment test. Pro- 
ceeds of group life policies have been 
taxable under both the premium pay- 
ment test and the ownership test.* Pre- 
mium payments by the employer have 
been considered indirect payments by 
the employee since the premiums are 
compensatory in nature even though ex- 
cluded from taxable income. Further- 
more, the employee holds an incident of 
ownership in the policy through his 
power to change the beneficiary and it 
is this incident of ownership which will 
continue to impose taxability upon the 
proceeds of group life insurance. 


Opportunities With Insurance—Elim- 
ination of the premium payment test 
presents opportunities which did not 
previously exist for providing life in- 
surance benefits free of estate tax. The 





8Commercial Nat. Bk., Exr. v. Johnson, 2 CCH 
Fed. Est. & Gift Tax- Rep. {10,945 (S.D.N.Y. 
1954); Estate of Eugene F. Saxton, 12 T.C. 569 
(1949); Estate of Judson C. Welliver, 8 T.C. 165 
(1947). 


key to freedom from estate tax rests 
with the relinquishment of all incidents 
of ownership in the policies. Thus the 
following transactions can now be con- 
summated without the proceeds being 
includible in the gross estate: 


(1) One may take out a policy and 
assign it absolutely as a gift to a mem- 
ber of his family. The policy may be a 
fully paid-up policy or a periodic pre- 
mium policy and the donor may pay all 
the premiums without incurring estate 
tax liability. The gift tax would be ap- 
plicable, however, to the gift of the 
policy and the premium payments. 


(2) One may create an insurance 
trust—funded or unfunded—to hold or 
to maintain insurance upon his life with 
the proceeds payable to the trustee to 
be added to trust corpus for the benefit 
of designated beneficiaries. As an alter- 
native, the trustee may be empowered to 
use the proceeds to purchase certain 
assets from the estate of the decedent. 
Through the purchase of assets from 
the decedent’s estate, the insurance pro- 
ceeds would be available for the pay- 
ment of death taxes. Although there 
would be no estate tax upon the pro- 
ceeds, the gift tax would be applicable 
upon creation of the trust and the in- 
come of a funded trust to the extent 
applied to the maintenance of insurance 
would be taxable to the settlor during 
his life.* 


Gift of Insurance to Pay Death Taxes 
—In some comments upon the new in- 
surance provisions it has been suggested 
that one could effect an absolute gift of 
a life insurance contract to a member 
of his family prior to death with the 
understanding that the proceeds should 
be used to defray the estate taxes as- 
sessed in the donor’s estate without the 
proceeds being included in the taxable 
gross estate. It is submitted that this 
arrangement will not avoid estate taxes 


upon the insurance proceeds. The donee , 


would hold the policy as trustee for the 
benefit of the estate and the proceeds 
to the extent applied to the payment of 
death taxes would be includible in the 


41954 Code, § 677 (1939 Code, § 167). 
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estate as amounts receivable by the ex- 
ecutor. The rule on this point has not 
been altered by the elimination of the 
premium payment test.® 


Annuities 


The new code incorporates a provi- 
sion governing the inclusion in the gross 
estate of the value of joint and survivor 
annuities or other payments receivable 
by any beneficiary by reason of his sur- 
viving the decedent. Section 2039 ap- 
plies to any form of contract or agree- 
ment, other than life insurance, entered 
into after March 3, 1931, if the annuity 
or other payment was payable to the 
decedent or the decedent possessed the 
right to receive such annuity or pay- 
ment either alone or in conjunction with 
another for his life or for any period 
not ascertainable without reference to 
his death or for any period which does 
not in fact end before his death. This 
provision is applicable to the estates of 
all decedents dying after December 31, 
1953. 


Previously there has been no specific 
provision governing the inclusion of an- 
nuities in the decedent’s taxable gross 
estate. In general, however, the value of 
annuities has been considered includible 
under Section 8ll(c) of the former 
code either as a transfer with a retained 
life interest or as a Hallock type trans- 
fer intended to take effect in possession 
or enjoyment at or after death.® 


Under the new code there is included 
in the decedent’s estate only that part 
of the total value of the annuity receiv- 
able by the surviving beneficiary which 
the decedent’s contribution to the pur- 
chase price bears to the total purchase 
price. The decedent’s contributions gen- 
erally include those made on his behalf 
by his employer. However, where the 
annuity is provided under a qualified 
employee’s trust or pension program, 
the employer’s contributions are ex- 
cluded in determining the portion in- 
cludible in the decedent’s gross estate. 


The language of the new code provi- 
sion leaves some doubt with respect to 
annuities provided by an employer un- 
der other than a qualified pension pro- 
gram where nothing is payable to the 
employee prior to his death and where 
the employee possesses no enforceable 
contractual rights with respect to such 


5See U. S. Treas. Reg. 105, § 81.27. 


®Comm. v. Clise, 122 F. (2d) 998 (9th Cir. 1941), 
cert. den. 315 U.S. 821 (1942); Comm. v. Wilder’s 
Estate, 118 F. (2d) 281 (5th Cir. 1941), cert. den. 
814 U.S. 684 (1941). 
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New home of American Bar Center at 1155 East 60th Street, Chicago, dedicated during 
Convention in August. 





payments.’ It should be noted that if 
the payments under a qualified plan are 
made to the executor of the decedent’s 
estate the exemption with respect to the 
employer’s contributions is inapplicable.*® 


“Hallock” Provisions 


Following the Church® and Spiegel'® 
decisions Congress passed the Technical 
Changes Act of 1949 to incorporate in 
the code specific statutory rules to gov- 
ern Hallock type transfers—those trans- 
fers which are intended to take effect 
in possession or enjoyment at or after 
the death of the donor. Under Section 
81l(c) of the former code as amended, 
different rules applied depending on 
whether the transfer was prior or sub- 
sequent to October 8, 1949. If the trans- 
fer were prior to October 8, 1949, it 
would be taxable in the transferor’s 
gross estate only (1) if he expressly 
retained a reversionary interest under 
the terms of the instrument (and not by 
operation of law) and (2) if the value 
of the reversionary interest immediately 
before death exceeded 5% of the value 
of the property. 


On the other hand, transfers after 
October 7, 1949, were taxable in the 
transferor’s estate whether or not he 
retained a reversionary interest if pos- 


TFor an excellent discussion see Note, Estate 
Taxation of Survivor Annuities: Section 811(c) 
and the Proposed IRC of 1954, 6 Stan. L. Rev. 473 
(1954). 


81954 Code, § 2039(c). This refers generally to 
contracts which provide for a refund of a portion 
of the cost thereof in the event of the decedent’s 
premature death payable to the decedent’s estate. 
Such amounts would be includible in the gross 


estate as property in which the decedent held an“ 


interest at the time of his death. 1954 Code, § 2033; 
Sen. Rep. No. 1622, 88d Cong., 2d Sess. 472 (1954). 


Comm. v. Estate of Church, 335 U.S. 632 
(1949). 
loR state of Spiegel v. Comm., 335 U.S. 701 
(1949). 


session or enjoyment could be obtained 
by the beneficiary only by surviving the 
decedent. For example, consider a trans- 
fer on trust to accumulate income until 
the settlor’s death at which time the 
trust is to terminate and the corpus and 
accumulated income are to be distribu- 
ted to named beneficiaries. Under the 
former code, if the transfer were made 
prior to October 8, 1949, it would not 
be taxable, but if made subsequent to 
October 7, 1949, it would be taxable. 


Section 2037 of the new code elimi- 
nates this distinction as to date of gift 
and places all Hallock type transfers 
on substantially the same basis by re- 
quiring that the decedent in all instances 
must have retained a reversionary in- 
terest in the property. If the transfer 
were prior to October 8, 1949, the re- 
version must arise only by express terms 
of the instrument. If the transfer were 
subsequent to October 7, 1949, the re- 
version may arise either by express 
terms of the instrument or by operation 
of law. In either case, for the property 
to be included in the gross estate the 
value of the reversionary interest imme- 
diately before death must exceed 5% of 
the value of the property. 


ESTATE TAX DEDUCTIONS AND 
CREDITS 


Marital Deduction 


Under the new code there has been 
a revision of the marital deduction in 
an effort to remove two glaring inequi- 
ties which have existed with respect to 
the exceptions allowed under the termin- 
able interest ‘rule. The first pertains to 
the discrimination against a legal life 
estate coupled with a power of appoint- 
ment. To illustrate: 
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Assume that Decedent Brown left his 
property on trust for the benefit of his 
surviving spouse for life and gave her a 
general power of appointment exercis- 
’ able by will or deed. Decedent Jones, on 
the other hand, devised his real estate 
to his surviving spouse for life coupled 
with a general power of appointment. 
Under Section 812(e) of the former 
code, the gift to Mrs. Brown would 
qualify for the marital deduction, but 
the gift to Mrs. Jones would not. Actu- 
ally both gifts fall within the terminable 
interest rule since a_ life interest, 
whether legal or equitable, is a termin- 
able interest and the addition of a power 
of appointment does not cure the defect 
since a power of appointment is not a 
property interest.'! 


From the very first, however, the so- 
called marital deduction trust provisions 
engrafted an exception to the terminable 
interest rule which served to qualify an 
equitable life interest coupled with a 
general power of appointment.!” This 
exception, by its terms, was not broad 
enough, however, to cover a legal life 
estate coupled with a power of appoint- 
ment. Under Section 2056 of the new 
code this discrimination has been re- 
‘moved and a legal life estate coupled 
with a general power stands on a par 
with the marital deduction trust. This 
modification should be welcomed in 
agricultural areas where legal life estates 
with powers of appuintment are more 
frequently employed. 


uU. S. Treas. Reg. 105, § 81.47b, illustration (i). 
121989 Code, § 812(e) (1) (F). 


The other inequity is the discrimina- 
tion against fractional interests under 
a trust. Assume that Decedent Brown 
left one half of his estate on trust for 
his wife for life giving her a general 
power of appointment exercisable by 
will.. This gift would qualify for the 
marital deduction under the marital de- 
duction trust provisions. By comparison, 
assume that Decedent Jones left his en- 
tire estate on trust. with the provision 
that one half the income be paid to his 
wife for life with a general power to 
appoint one half the corpus by testa- 
mentary provision. The gift to Mrs. 
Jones would not qualify for the: marital 
deduction since the marital deduction 
trust provisions have previously re- 
quired that the surviving spouse be en- 
titled to all the income of the trust and 
that she possess the power to appoint 
the entire corpus.!* 


Section 2056(b) (5) now recognizes 
fractional interests in a trust as sufficient 
to qualify for the marital deduction. 
Conforming changes have also been 
made with respect to a_ surviving 
spouse’s interest in life insurance or 
annuity payments whee she has a power 
of appointment. The marital deduction 
provisions of the gift tax have also been 
changed in both respects as discussed 
above to conform to the estate tax 
(Section 2523). 


18Tf the surviving spouse is entitled to only a 
portion of the trust income, or has power to ap- 
point only a portion of the corpus, the trust fails 
to satisfy” the requirements of the statute. U. S. 
Treas. Reg. 105, § 81.47a(c). 
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There is a question under the new 
provisions, however, as to whether the 
surviving spouse’s fractional interest in 
income and her power over the corpus 
must be identical to qualify the gift for 
the marital deduction. The statute pro- 
vides that an interest passing from the 
decedent to his surviving spouse shall 
not constitute a terminable interest “if 
his surviving spouse is entitled for life 
to all the income from the entire inter- 
est, or all the income from a specific 
portion thereof, . . . with power in the 
surviving spouse to appoint the entire 
interest, or such specific portion. . . .” 


Suppose a decedent leaves all his 
property on trust with the provision that 
until his wife’s death the income shall 
be divided equally between his wife and 
his daughter and upon his wife’s death 
the trust property is to be distributed 
as she may appoint by will. In view of 
the wife’s varying interests in income 
and power over corpus, would this gift 
qualify for the marital deduction under 
the foregoing statutory language? It is 
submitted that the statute is not clear. 
The regulations may clarify this point 
and in keeping with the intention of 
Congress it would seem that the gift 
should qualify for the marital deduction 
to the extent of one half the value of 
the property. 


A similar question arises if the illus- 
tration is reversed so that the wife is 
entitled to all the income for life but 
may appoint only one half the corpus 
at her death. Again, within the spirit of 
the amendment, one-half the value of the 
property should qualify for the marital 
deduction. 


Deduction for Debts, Claims and 
Expenses 


The allowance of a deduction for 
debts, claims and expenses has been lib- 
eralized in two respects. Under Section 
812(b) of the old code, the deduction 
for these items could not exceed the 
value of the property in the gross estate 
subject to claims—i.e. the probate prop- 
erty. If the decedent’s estate consisted 
entirely of property held jointly with 
his surviving spouse, funeral expenses, 
debts, and claims paid by the surviving 
spouse would not be deductible in de- 
termining the net taxable estate even 
though the joint tenancy property was 
wholly includible in the gross estate. 
Under Section 2053(c) (2) of the new 
code, these items will be deductible if 
allowable under local law and if paid 
by the surviving spouse prior to’ the 
time for filing the estate tax return. 
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The other change under the new code 
is the addition of specific language in 
Section 2053(b) authorizing the deduc- 
tion of administration expenses incurred 
in connection with non-probate property 
includible in the gross estate. The com- 
mittee reports cite as examples principal 
commissions paid in respect of trust 
property includible in the gross estate 
and attorneys’ fees incurred in contest- 
ing the inclusion of such property in 
the decedent’s taxable estate. These ex- 
penses are allowable if paid prior to the 
expiration of the period of limitations 
for assessment of tax. This provision 
was apparently added to clarify exist- 
ing law by assuring the allowance of 
these expenses.!* 


Credit for Tax on Prior Transfers 


The new code abolishes the deduction 
under Section 812(c) of the former 
code for property previously taxed 
where the property had been received 
from a prior decedent or by gift within 
five years of the current decedent’s 
death. Under the former provisions it 
was necessary to trace the property pre- 
viously acquired or its proceeds to 
property held in the estate of the dece- 
dent at his death. The deduction form- 
erly allowed had no relation to the es- 
tate or gift taxes paid on the prior trans- 
fer. 


In lieu of the former deduction, Sec- 
tion 2013 of the new code provides a 
credit for Federal estate taxes paid on 
property acquired from a prior dece- 
dent. The credit, however, may not be 
greater than the amount by which the 
estate tax imposed exceeds the estate 
tax which would result if the value of 
the transferred property were excluded 
from the present decedent’s estate. To 
eliminate tracing, the credit is based on 
the value of the property at the time 
of the death of the prior decedent. The 
credit applies only to estate taxes and 
does not apply to gift taxes paid on a 
prior transfer of property to the dece- 
dent It is available, however, with re- 
spect to property passing from one 
spouse to another if the property did 
not qualify for the marital deduction in 
the prior estate. 


The credit is graduated depending on 
the proximity of the death of the prior 


——_—_—_——.. 


“The trustee’s termination fee and legal ex- 
Penses incurred in contesting the inclusion of non- 
Probate property in the gross estate have been al- 
lowed in the following cases, respectively: Comm. 
v. Davis, 182 F. (2d) 644 (1st Cir. 1943); Martin 
». Broderick, 177 F. (2d) 886 (10th Cir. 1949). It 
8 understood, however, that these decisions have 
not been eensistently followed by the commissioner. 
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transferor to that of the current dece- 
dent. If the death of the transferor falls 
within a period two years prior or 
subsequent to the decedent’s death, a 
100% credit is allowed; if within the 
third or fourth years preceding the 
decedent’s death, 80%; if within the 
fifth or sixth years, 60%; if within the 
ninth or tenth years, 20%. If the death 
of the transferor occurred more than 
ten years prior to the decedent’s death, 
no credit whatsoever is allowed. 


Rates, Exemptions and Credit for 
State Death Taxes 


The 1954 code (Section 2001) com- 
bines the basic and additional taxes in 
a single rate schedule thus eliminating 
the separate rate schedules which have 
existed since 1932. This will simplify 
the computation of the tax in the prepa- 
ration of the return. This change also 
necessitated the elimination of the sepa- 
rate exemptions of $100,000 and $60.- 
000 previously applicable with respect 
to the basic and additional taxes. Sec- 
tion 2052 provides a single exemption 


of $60,000. 


The allowance of a credit for state 
death taxes up to 80% of the former 
basic estate tax has been retained in 
the new code (Section 2011). The credit 
is available only in taxable estates 
which exceed $40,000. A separate sched- 
ule is provided for determination of the 
maximum credit as a percentage of the 
taxable estate. Definitions of the basic 
estate tax and the additional estate tax 
are included in the new code, however. 


Shinky 


to provide a basis fo: computation of 
state death taxes which are based on 
the 80% credit provision and for de- 
termination of the exemption provided 
with respect to estates of certain dece- 
dents dying while in active service as 
a member of the Armed Forces of the 
United States. 


Charitable Deduction 


Section 2055 of the new code allows 
a deduction for transfers to or for the 
use of any veteran’s organization incor- 
porated by act of Congress, or of its 
departments or local chapters or posts, 
no part of the net earnings of which 
inures to the benefit of any private 
shareholder or individual. 


GIFT TAX 


Taxable Transfers 


Creation of Joint Tenancy or Tenancy 
by the Entirety in Real Estate—Under 
the former code provisions, the creation 
of a joint tenancy or tenancy by the 
entirety by husband and wife resulted 
in a taxable gift by the spouse who fur- 
nished the consideration.» As a matter 
of practice, however, the gift tax con- 
sequences of these transactions have 
often been unrecognized or overlooked. 
Under Section 2515 of the new code 
it is provided that the creation of a 
joint tenancy or a tenancy by the en- 


15Creation of a joint tenancy has resulted in a 
gift of one-half the value of the property whereas 
creation of a tenancy by the entirety has resulted 
in a gift of the value of the property less the pres- 
ent worth of the rights retained by the donor 
spouse. U. S. Treas. Reg. 108, §§ 86.2(a) (5). 
86.19 (h). 








tirety in real estate by husband and 
wife shall not be considered a taxable 
gift unless the donor elects to have the 
transaction so treated. The election must 
be made in the donor’s gift tax return 
filed for the calendar year in which the 
transfer occurs. If an election is made 
a gift tax return must be filed even 
though the value of the gift may not 
exceed the annual exclusion of $3,000. 


There are two points which should be 
emphasized with respect to this new 
section. The exemption from gift tax 
applies only to joint tenancies created 
between husband and wife. Secondly, 


the statute applies only to the creation 
of joint tenancies in real property. 

Another point to be noted is that 
where the creation of a joint tenancy 
or tenancy by the entirety is not treated 
as a gift, the termination of the tenancy 
other than by reason of the death of a 
spouse may result in a taxable gift. 
Under Section 2515(b) there will be a 
taxable gift upon. termination to the 
extent that the donor spouse does not 
receive his proportionate share of the 
proceeds. The committee reports illus- 
trate this provision as follows. 


Assume that the husband furnished 


crmammeaeceumenmmmannennemmeren aceon 
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$30,000 and the wife $10,000 of a total 
consideration of $40,000 in the acquis. 
tion of real property as tenants by the 
entirety. Later the property is sold for 
$60,000 and the husband receives $35, 
000, the wife, $25,000. Since the hus. 
band furnished three-fourths of the con. 
sideration he should have received $45, 
000 of the proceeds of sale. Conse. 
quently, there would be a taxable gift 
of $10,000 by the husband to the wife, 


Property Settlements Incident to Di- 


vorce—Under the former code taxability} 
of a property settlement incident to di-f 
vorce turned on whether the transferf 


was pursuant to an agreement for which 
there was no consideration in money or 


money’s worth.?® The rules seem to havef 


crystallized, however, substantially ash 


follows: (1) a transfer made pursuant 
to an agreement not incorporated in : 
decree is taxable to the extent that the 
transfer is made in satisfaction of the 
wife’s dower or other property rights; 
but (2) a transfer made pursuant to a 


decree or an agreement incorporated in} 


a decree is not taxable regardless of 
the purpose of the transfer.’7 In the 
latter case the transfer is deemed to be 
in satisfaction of a decretal obligation 
and is not made pursuant to a promise 
or agreement. 


The new code recognizes the fact that h 
| whe 


divorce settlements are bargained trans 
actions which should not be subject t 
gift tax. Section 2516 provides tha 
transfers of property pursuant to writ 


ten agreement in settlement of maritdf 


or property rights or to provide for the 


support of children of the marriage durf 


ing minority will be exempt from gif 
tax if the divorce occurs within two 
years after execution of the agreement 


This change in the gift tax, however, 
does not affect the income tax results 


income in connection with a divorce set: 
tlement to the extent that the value o 
the wife’s property and support righis 
exceeds the cost basis of the propery 
transferred to her.!® 


Annual Exclusion 


Gifts to Minors—Considerable com 


troversy has arisen in recent years 4 


16[UJnder the 1939 Code, § 1002 of the gift tax 5 
been construed in pari materia with § 812(b) % 


the estate tax so that relinquishment of dower 


other marital rights is not treated as considerati0 
in money or money’s worth. Comm. v. Wemyss 


324 U.S. 303 (1945); Merrill v. Fahs, 324 U.S. 30 


(1945). 
Harris v. Comm., 340 U.S. 106 (1950). 


18Comm. v. Halliwell, 181 F. (2d) 642 (2d Cit 
1942), cert. den. 319 U.S. 741 (1943); Comm. % 


Mesta, 123 F. (2d) 986 (3d Cir. 1941), cert. om 


316 U.S. 695 (1942). 
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to whether a gift to a minor qualifies 
as a present interest for which a $3,000 
annual exclusion is available in view of 
the minor’s legal incapacity to deal with 
the property.!® This question relates par- 
ticularly to gifts on trust for the benefit 
of a minor where the income is or may 
be accumulated for future distribution. 
The decisions on this point have left 
the question unsettled”® 


Under the new code a provision has 
been added to assure that a gift to a 
minor shall be treated as a gift of a 
present interest where an absolute gift 
for the sole benefit of the minor donee 
is clearly intended. To paraphrase Sec- 
tion 2503(c), a gift to a person under 
21 shall not be considered a gift of a 
future interest if the property and the 
income therefrom (1) may be expended 
by or for the benefit of the donee prior 
to his attaining the age of 21 and (2) 
to the extent not so expended will pass 
to the donee upon his reaching the age 
of 21 and, in the event of the donee’s 
prior death, will be pavable to the estate 
of the donee or as he might appoint 
under a general power of appointment 
exercisable by will or deed. 


Discretionary Power to Distribute 
Corpus—Another change which has 
been made in the annual exclusion re- 
lates to the treatment of gifts on trust 
where the trustee has the discretionary 
power to distribute all or part of the 
trust corpus to the income beneficiary. 
In recent cases it has been held that 
the annual exclusion is not available 


' under these circumstances.2! These de- 


cisions are premised on the proposition 
that the donee’s present interest is his 


the income may be exhausted by the 


corpus, the value of the beneficiary’s 


| interest is not susceptible of determina- 
axablef 


tion. Section 2503(b) of the new code 
changes this result by providing that the 
possibility that a present interest might 
be diminished by the exercise of a power 
shall be disregarded in applying the an- 
nual exclusion where no part of the 
interest will at any time pass to any 
other person. 


Fleming, Gifts For the Benefit of Minors, 49 
Mich. L. Rev. 529 (1951); Fleming, A Different 
View of Outright Gifts to Minors, 7 Tax L. Rev. 
89 (1951); Rogers, Outright Gifts to Minors and 
the Gift Tax Exclusion, 7 Tax L. Rev. 84 (1951). 


Compare Kieckhefer v. Comm., 189 F. (2d) 
118 (7th Cir. 1951), with Stifel v. Comm., 197 F. 
(2d) 107 (2d Cir. 1952). 


“Sylvia H. Evans, 17 T.C. 206 (1951), aff'd. 198 
F. (2d) 485 (3d Cir. 1952); William H. Kniep, 9 


a 948 (1947), aff'd 172 F. (2d) 755 (8th Cir. 
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Revaluation of Prior Gifts 


Under the former vode, the amount 
of gifts made in a prior year has been 
subject to adjustment for the purpose of 
computing the tax for a current year 
even though the period of limitations 
within which an additional tax might 
be assessed for the prior year has ex- 
pired. Under the new code, Section 
2504(c) will prevent the adjustment of 
the value of a prior gift under these 
circumstances provided a tax was paid 
for that year. An adjustment will be 
permitted, however, if no tax was paid 
for the prior year and, in any case, 
adjustment can be made if warranted 


by considerations other than questions 
of value. 


EFFECTIVE DATES 


Estate Tax—tThe estate tax provisions 
of the 1954 code are applicable gener- 
ally to estates of decedents dying after 
the date of enactment, August 16, 1954. 
The general rule is subject, however, to 
specific exceptions otherwise provided. 


Gift Tax—tThe gift tax provisions are 
applicable only to transactions consum- 
mated on and after January 1, 1955. 
The due date for gift tax returns has 
been extended from March 15 to April 
15 beginning with returns for 1955. 
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ACCUMULATION TRUSTS AND 


THE THROWBACK RULE 


LLoyp W. KENNEDY* 
Kennedy %& Kennedy, Chicago 


N 1942, IN ORDER TO CURE WHAT WAS 
I regarded as a growing loophole, Con- 
gress adopted the notorious 65-day and 
12-month rules. The 65-day rule merely 
stated that the income was taxable to 
the beneficiary if distributed within the 
first 65 days following the close of the 
taxable year of the trust. In order to 
complete this system, they adopted the 
12-month rule that if the distribution 
was made more than 65 days after the 
close of the taxable year, it should be 
taxable to the beneficiary to the extent 
of the income of the trust in the pre- 
ceding 12 months. 


No one kept books on that basis. In 
practice, they ignored the strict appli- 
cation of the 12-month rule. 


If you applied the 12-month rule 
correctly, all that was necessary (and 
this applies, of course. mainly to people 
with sufficient wealth where it is worth 
while) was to create a trust so that at 
the end of every second year all the 
income of the two years would be dis- 
tributed to the beneficiary. Only the in- 
come of the last 12 months would be 
taxed to the beneficiary, who would 
get the prior year’s income free. Now, 
maybe you have a slightly different 
third contingent beneficiary, so you can 
argue you have two trusts, and there 
are different directions as to the corpus, 
so you do not have to be too much 
afraid the government may succeed in 
consolidating these trusts. Then, instead 
of making the beneficiary wait two 
years for his income, you could distrib- 
ute it every year; with four trusts the 
income would be disbursed every six 
months. 


The Solution 


The American Bar Association and 
the American Law Institute worked for 


*Mr. Kennedy passed away on September 25. His 
death is a great loss to the legal profession as he 
was an outstanding authority in the tax field. His 
book on “Federal Income Taxation of Trusts and 
Estates” has been the leading treatise on the sub- 
ject. The accompanying transcript of his extem- 
poraneous discussion had been submitted to him 
for review and correction which his untimely death 
has prevented. Hence, any inaccuracies are not to 
be attributed to him. 
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a long time, trying to see what could 
be done to stop that type of loophole. 
We felt that it was our duty, when ask- 
ing Congress to correct some of the 
inequities on the taxpayers, to see if we 
could not correct a loophole that was 
really unfair to the government. 


We finally came up with the throw- 
back rule. In essence, the throwback 
rule is very simple. We have had old 
Section 107 for many years, where 80 
per cent of compensation for personal 
services is received in a final year for 
a task that took 36 months or more to 
complete. The taxpayer is allowed to 
go back over his returns, ««:npute what 
tax he would have paid if he had re- 
ceived this money regularly over those 
years, and then pay a tax limited by 
what that smaller 11x would have been. 


When that came inw the law, there 
was no hue and cry whatever. That was 
a beneficial thing. Literally, the new 
throwback rule is nothing but doing the 
same thing for the government. This 
time it happened to be a most outrage- 
ous device. Part of the trouble, of course, 
is in the wording of the act. It sounds 
extremely complicated. 


Exceptions to Throwback 


Perhaps many of you will rest a little 
easier when you see how many excep- 
tions there are to this throwback pro- 
vision. First, the rule does not apply to 
any income which is accumulated for 
an unborn person, or until a person 
reaches the age of 21. 


Secondly, no distribution in excess 
of the income of the trust in a year 
which does not exceed $2,000 invokes 
the throwback rule. In other words, if 
a trust had distributable net income, 
let’s say, of $3,000, and it had a few 
hundred dollars income from prior 
years, and distributed $5,000. the throw- 
back rule would not apply to that $2,000. 
If $2,001 were distributed, then it 
would not be just the dollar that would 
be thrown back to the preceding year, 
but the entire $2,001. The $2,000 was 
to permit leeway on small errors. 





A third exception is that the throw. 
back rule never applies to a decedent’s 
estate. 





A fourth exception is that any 
amounts which are distributed for emer- 
gency needs do not invoke the throw. 
back rule. I suppose it will be very 
largely up to regulations as to how 
broad a field that will cover. I think 
there will be a good deal of litigation 
as to whether certain distributions in 
large trusts come within this emergency 
clause. 





A fifth exception applies on the ter. 
mination of a trust, provided that the 
last transfer to the trust was made nine 
years previously. Originally, it was ten 
years, to tie in with the Clifford rule 
changes, but a last-minute floor amend. 
ment made it nine. The regulations pro- 
vide that a trust for the life of the 
beneficiary, with the reversionary in- 
terest to the grantor upon the death of 
the beneficiary, is valid for Clifford 
purposes regardless of the fact that the 
life expectancy of the beneficiary may 
be less than ten years. But they neglected 
to put in that provision when they made 
the final amendment on the floor. 



















In other words, if you created a 
trust for your mother, who had a life 
expectancy of less than ten years, and 
you found that all that income was not 
needed for her, and income is accumu- 
lated and she dies within the nine-year 
period, then the throwback rule is going 
to be invoked. I think that is one of the 
things for our 1955 technical amend- 
ments bill. 












Another thing they overlooked was 
putting in three more words. The clause 
should have said, “Nine years from the 
date of the last transfer by the grantor 
to the trust.” It is very common to av- 
thorize gifts to a trust by third persons. 
A person might make a gift of $200 to 
the trust by will or otherwise, and in- 
voke the throwback rule. 













Another exception exists where the 
instrument requires not more than four 
distributions of principal at stated ages 
at least four years apart. 









Application of Rule 





Part of the complication in this 
throwback rule is due to a desire for | 
fairness, and part to a great desire to 
play tricks with the charitable deduc- 
tion. Part of it is due to the complica- 
tions of the dividends received credit, 
which means you have to make all these 
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adjustments to trust income. But if you 
don’t have any tax-free interest, nor 
capital gains, nor foreign income nor 
charitable beneficiaries, (those items 





nt’s 





any 7 are listed) the procedure is really very 
we simple. 

very Suppose that a trust had in 1954 (in- 
ail cidentally, the throwback rule does not 
sink apply to income accumulated prior to 
sien December 31, 1953) distributable net 
; in | income of $5,000. The trustees do not 
sncy distribute any income to the beneficiary. 


The trust will have its $100 exemption, 
| and will pay a tax on some $4,900. Next 
ter- f year, the trust has $5,000 of distribu- 
the — table nei income and the trustees pay 
nine — $8,000 to the beneficiary. Since that is 
ten — more than $2,000 over the income of 
rule — the trust in 1955, the rule is invoked. 


end. Then what happens? It is treated now 


Pro- f as just a trust that had distributed 
the $3,000 in 1954. (Remember, once you 

come over, you lose that $2,000 exemp- 
h of tion.) Then the beneficiary recomputes 
ford § his 1954 individual return as if he had 
- the gotten that extra $3,000. If—for reasons 
may of losses or what not—the $8,000 he 


my receives in 1955 will give him a smaller 

nade tax in 55, he can take whatever gets 
him the smaller amount. 

da The trust recomputes what tax it 


life — would have paid in 1954, and the dif- 
and f ference between that and the tax paid 
| not F is an immediate credit to the benefici- 
umu- — ary on his 1955 return as a direct offset 
year — against his tax. That means no one has 
oing § to file any claims for refund, and there 
f the § is no interest involved as at present. 
end- § Sometimes it can work out that the 
beneficiary might get a refund. 


wie The throwback rule goes back five 
lause | Years. It absorbs all of the other income 
1 the | Of the immediately preceding year, and 
untor | YOu go through these additional calcu- 
, au- | lations to see what the tax would have 
sons. | been. If that doesn’t use it all up, you 
0 to | 8° back one more year. You finally go 
j in. § back to a total of five years. 


With all the exceptions, you will real- 
ize that it is only a very complex trust, 


Pas with a lot of money involved, that is 
. going to invoke the throwback rule. 
ages 

A A A 
Rutgers Tax Institute 
this Studies 1954 Code 


> for} The Rutgers School of Law fourth 
re (0 annual Federal Tax Institute, held in 
educ- » Newark September 17 and 18, discussed 
plica- }j major changes in the recently enacted 
redit, j Internal Revenue Code under the chair- 
these manship of Professor Sydney A. Gutkin. 
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CHARTERED 1853 


United States Crust Company 
of New York 


Statement of Condition 
September 30, 1954 


ASSETS 
Cash and Due from Banks .. . 


Loans and Discounts er. 
United States Government Securities 74,154,187 
State and Municipal Securities ; 11,435,748 
Other Securities . . 1,479,106 
Stock of the Federal en thie’. a ‘ 840,000 
Real Estate Mortgages. . . ‘ eine 5,568,837 
Accrued Interest and Other a cab eee 796,404 
ee eee : 1,400,000 


eth a FO BE ae Ss $174,534,865 


$ 27,323,048 
51,537,535 


LIABILITIES 


Capital Stock . eer $10,000,000 
Surplus Fund . .. . 18,000,000 
Undivided Profits. . . . ‘ 3,882,901 


Total Capital Funds . $ 31,882,901 


General Reserve . .. . eiivage adie calle tae ee 1,650,760 


Deposits. . . ; lad os he 139,132,647 
Reserved for Diaue Saneiien oak Expenses Ot 1,487,263 


Unearned Discount . . 6. ee 2.250 
Dividend Payable October L 1954 . 350,000 
Ouloor Lanbilities « «wks sates 29.044 


Tete. 6 ee RO ee 


Securities carried at $21,143,604 have been pledged to secure public 
deposits and for other purposes as required or permilled by law. 


Board of Trustees 


HOYT AMMIDON ROLAND L. REDMOND 
Trustee, Carter, Ledyard & Milburn 
The Vincent Astor Foundation 

RALPH T. REED 


JAMES H. BREWSTER, JR. President, American Express Company 
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JOHN SLOANE 


Cadwalader, Wickersham § Taft 
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WILLIAM L. CROW 
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President, William L. Crow ALEXANDER STANDISH 
Chairman, 


Construction Company 
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WILLIAM A. W. STEWART 
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President 
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EDWIN S. S. SUNDERLAND 
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gt ae Fae aaa Davis Polk Wardwell Sunderland § Kiendl 
FREDERICK K. TRASK, JR. 
J.H. Whitney § Co. Payson § Trask 
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Charles Pratt § Co. New York 


SAMUEL C. PARK, JR. 


MEMBER 
FEDERAL RESERVE SYSTEM 
NEW YORK CLEARING HOUSE ASSOCIATION FEDERAL DEPOSIT INSURANCE CORPORATION 








EMPLOYEES’ TRUSTS UNDER NEW CODE 


GORDON T. WALLIS 


Assistant Vice President, Irving Trust Company, New York 


IT THE FIELD OF QUALIFIED EMPLOY- 
ees’ trusts, the year 1954 to date has 
been, in my opinion, a year of promise 
unfulfilled. To be sure, the Internal 
Revenue Code of 1954 is not without 
significant changes in the field of em- 
ployees’ trusts and I shall first discuss 
them before pointing at what might 
have been. Under the heading of liber- 
alization fall some seven changes as 
follows: 


Lump-Sum Distributions 


First, the tax treatment of lump-sum 
distributions from qualified pension, 
profit-sharing and stock bonus trusts 
has been made more favorable. In gen- 
eral under Section 165(b) of the 1939 
Code such a distribution was taxable 
as a long-term capital gain if it became 
payable as a result of an employee’s 
separation from the service of the em- 
ployer and provided that it was paid 
within a single taxable year of the per- 
son receiving the payment. Under Sec- 
tions 402 and 403 of the new Code, 
this treatment has been considerably 
extended. Now, capital gains treatment 
will also be given to a lump sum distri- 
bution if due to the employee’s death 
after his separation fiom service or, in 
the case of distributions made in 1954, 
if due to the prior termination of the 
plan as a result of the complete liquida- 
tion of the employer. 


Moreover, the continuing require- 
ment that the lump-sum distribution be 
within one taxable year has been ex- 
tended to mean, in the case of an em- 
ployee’s death after separation, only 
whatever balance is remaining to his 
credit at the time of his death. Thus, if 
before his death after retirement, he has 
received in periodic payments, taxable 
as ordinary income, part of the balance 
standing to his credit at his retirement, 
nevertheless whatever remains at his 
death can be treated as a long-term 
capital gain if paid out in a lump sum 
within one taxable year. 


Annuity Payments 
The second notable revision made by 
the new law relates to the taxation of 
annuity payments from qualified em- 
ployees’ trusts and, in major effect, 
abrogates the “3% rule” of Section 
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22(b) (2) of the 1939 Code. Fundamen- 
tally, of course, annuity payments are 
includible as ordinary income in the 
year received by the retired employee. 
If, however, the employee contributed 
part of the cost of his annuity under 
the plan of which he was a member, he 
may exclude from his taxable income 
part of the annuity he receives until 
he “gets back” his own contributions. 
For example, if he contributed a total 
of $4,000 during his membership in 
the plan and his annuity at retirement 
were $2,090 a year, then under the 3% 
rule, 3% of his total contributions of 
$4,000 or $120, would constitute taxable 
income to him each year. The remaining 
$1,880 of his $2,000 annuity would be 
tax-free each year until it accumulated 
to an amount equal to his $4,000 total 
contributions. At this point, the entire 
amount of annuity would become tax- 
able as ordinary income each year 
thereafter. 


Where the employee’s share of the 
total cost of the annujty was high, it 
was felt by Congress that it took a dis- 
proportionately long time for him to 
recover his contributions. On the other 
hand, where his contributions were 
small in relation to the total cost of his 
annuity, he would enjoy a substantially 
tax-free annuity for a few years and 
then suddenly find it fully taxable. Char- 
acterizing the rule as “erratic,” there- 
fore, Congress changed it so the em- 
ployee could in most cases recover his 
contributions evenly over his expected 
life span after retirement. 


Under Section 72 of the new Code, 
which incidentally sets forth the rules 
for the taxation of all annuities, if the 
total amount of annuity which an em- 
ployee will receive during the first three 
years after his annuity begins will equal 
or exceed the total amount of his con- 
tributions, then the entire amount of 
his annuity will be tax-free until it does 
equal his contributions, after which it 
will be fully taxable (subject of course 
to the $1,200 retirement income credit). 
This is supposed to cover the exceptional 
case. 


If, on the other hand, his total annuity 
income for the first three years will not 


equal or exceed his contributions, then 
his contributions are divided evenly 
over his life expectancy and he ex. 
cludes from his taxable income an 
equal fraction each year, beginning with 
the first, for the rest of his life—even 
if he far outlives his expectancy. Of 
course, if he dies prematurely he does 
not recover his full cost and those two 


contingencies are expected, on the aver- 


age, to balance out from the revenue 
standpoint. This rule, presumably, is 
the one which was expected to apply 
in most instances and actually would in 
the case of annuities bought by individ- 
uals. Most cases under employees’ trusts, 
however, will be covered by the excep. 


tion, so the change in the annuity rule ff 
did not accomplish as much, in the field f 


of qualified trusts, as was apparently 
originally hoped for. 


Death Benefits 


The third change to be noted con- 


cerns the taxability of death benefits 
paid from qualified employees’ trusts. 
Under Section 22(b)(1) of the 1939 
Code, death benefits up to $5,000 could 
be excluded from gross income if paid 
under a contract of the employer. By 
regulation, a contract was ruled to in- 
clude such payments from qualified 
employees’ trusts but not if the employee 
had had a nonforfeitable right to those 
payments if he had continued to live. 


This rule has been both liberalized 
and restricted under Section 101 of the 
new Code. The $5,000 exclusion now 
applies to lump-sum distributions from 
qualified employees’ trusts whether 0 
not the employee had a nonforfeitable 
right while living. In the direction of 
restriction, however, the $5,000 exclu- 


sion is now the limit as to any onef 


employee. Under the 1939 Code it was 


only the limit as to any one employelf 


with resvect to an employee so that at 
employee could have $5,000 payable 
from several employers. On the whole 
however, no one could quarrel seriousl}} 
with these changes, either. ' 


Foreign Trusts 


The fourth significant revision affect 
ing employees’ trusts relates to foreigi} 
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situs trusts. Although under the 1939 
Code such a trust could not qualify for 
tax exemption unless it agreed not to 
invest in anything which would produce 
United States source income, Sections 
402(c) and 404(a) (4) of the new Code 
specifically provide that such a trust, if 
it would qualify for tax exemption 
except for the fact that it is created out- 


side the United States, will be treated | 


as a tax exempt trust with respect to 
the deductibility of contributions to it 
and taxability of distributions from it. 

This, our course, will be a tremendous 
help to the ever-growing number of 


domestic companies with foreign sub- 
sidiaries or other affiliates. 


Deductions 


The fifth of the liberalizing changes 
effected by the new Code broadens the 
provisions relating to the deductibility 
of contributions to profit-sharing and 
stock bonus trusts. Under Section 23(p) 
(1)(C) of the 1939 Code, such contri- 
butions were limited to 15% of the 
total compensation of all the plan mem- 
bers and under Section 165(a) an 
employer could not make contributions 
on behalf of any but his own employees. 


Business Established 1818 


Section 404(a)(3)(B) of the new 
Code expands this rule in the case of 
profit-sharing or stock bonus plans of 
affliated groups of employers (affiliated 
groups being defined under Section 
1504 as corporations with 80% com- 
mon ownership). Deductible contribu- 
tions can now be made on behalf of one 
or more members of the group who have 
no or insufficient current or accumu- 
lated earnings by other members of the 
group. Where a consolidated tax re- 
turn is filed by the group, there need 
be no apportionment of such contribu- 
tions among the companies making 


BROWN BROTHERS HARRIMAN & Co. 
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PARTNERS 
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Statement of Condition, September 30, 1954 


ASSETS 


CASH ON HAND AND DUE FROM BANKS 


UNITED STATES GOVERNMENT SECURITIES . 


STATE, MUNICIPAL AND OTHER 
PUBLIC SECURITIES 


OTHER MARKETABLE SECURITIES 
LOANS AND DISCOUNTS . 


CUSTOMERS’ LIABILITY ON ACCEPTANCES . 


OTHER ASSETS 


LIABILITIES 


DEPOSITS 


ACCEPTANCES: LEss AMOUNT IN PORTFOLIO . 


ACCRUED INTEREST, EXPENSES, ETC. 
RESERVE FOR CONTINGENCIES . 
CAPITAL 
SURPLUS . 


$ 2,000,000.00 
: 12,385,283.54 


. $ 50,807,084.63 
58,215,848.19 


52,604,185.55 
6,611,720.67 
47,166,190.56 
11,141,934.75 
959,280.00 
$227,506,244.35 


. $199,249,153.60 
11,922,155.45 
449,651.76 
1,500,000.00 


14,385,283.54 
$227,506,244.35 


As required by law $1,600,000 U.S. Government securities are pledged to secure public deposits. 


Licensed as Private Bankers and subject to examination and regulation by the Superintendent of Banks of the State of New York 
and by the Department of Banking of the Commonwealth of Pennsylvania. Subject to supervision and examination by the Commis- 


sioner of Banks of the Commonwealth of Massachusetts. 


Inquiries are invited from Trust Officers with regard to our 


Investment Advisory and Brokerage facilities. 


STATES OctoneR 1954, 








them, but otherwise, they must be 
allocated in the proportion that the 
current and accumulated earnings of 
any one member of the group bear to 
the total of such earnings of the group. 
For carryover purposes, however, the 
contributions will be treated as having 
been made by the member of the group 
on whose behalf they were made by 
the other members. While this change 
will not have universal application, it 
will obviously be welcome. 


Special Cases 


The sixth change is of fairly narrow 
application. Section 404(c), which has 
no counterpart under the 1939 Code, 
provides that an employer’s contribu- 
tions are deductible as a business ex- 
pense if made to a trust under a pension 
and welfare plan established before Jan- 
uary 1, 1954, as a result of an agree- 
ment between the employees of the em- 
ployer and the U. S. Government during 
a period of Government seizure. It is 
generally understood to be aimed at 
giving legislative blessing to welfare 
plans in the coal industry, but at the 
same time it would seem to leave other 
multi-employer plans, patterned after 
the coal plans, in a somewhat dubious 
position. 


Accrual Payments 


Probably everyone will rejoice at 
the seventh and final liberalization 


which is simple but of universal appli- 
cation. Section 404(a) (6) extends the 
latest allowable time for payment of 
employers on 


the 


contributions by 


accrual basis from 60 days after the close 
of the taxable year of accrual, as was 
formerly provided, to the date for filing 
the employer’s tax return, including any 
extensions of that date. 


Restrictive Changes 


The admendments which could be 
called restrictive are only two. 


First, a qualified trust will lose its 
tax exempt status if it engages in a so- 
called “prohibited transaction.” Section 
503 of the new Code, which sets forth 
this penalty, corresponds to Section 
3813 of the 1939 Code which applied 
only to tax exempt organizations under 
old Section 101, that is, to charitable, 
religious and educational organizations 
generally. Section 503 extends that ap- 
plication to include employees’ trusts. 


Prohibited transactions include only 
transactions between the trust and the 
employer. Specifically, if the trust, after 
March 1, 1954 — 


(1) lends money to the employer 
without adequate security and a 
reasonable rate of interest; 

(2) pays any compensation to the 
employer in excess of a reasonable 
amount for services actually rendered 
by the employer; 

(3) makes any part of its services 
available to the employer on a prefer- 
ential basis; 

(4) makes any substantial purchase 
of securities or any other property 
from the employer for more than ade- 
quate consideration; 

(5) sells any substantial part of its 
securities or other property to the 
employer for less than adequate con- 
sideration; or 





TRUST SERVICE EXCLUSIVELY 





Detroit Trust Company, with its many years of experience 
in every phase of trust business, is especially qualified 
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DETROIT TRUST COMPANY 


FORT STREET at SHELBY 


DETROIT 31, MICHIGAN 


50 Years of Trust Experience 





868 Bark PROCEEXDINGS 


(6) engages in any other transac. 
tion which results in a substantial 
diversion of its income or corpus to 
the employer; 


then the trust will lose its tax exemption 
and its entire income will become tax. 
able until the Commissioner of Internal 
Revenue agrees to restore its exemption 
on re-application. 


The only situation here which will he 
likely to cause any real problem is the 
prohibition against lending money to 
the employer without adequate security 
and a reasonable rate of interest. This 
can be construed to mean that a trust 
cannot purchase the unsecured debt 
obligations of the employer corporation, 
which seems not only to be unneces. 


sarily stringent but also produces af 


rather inconsistent result when judged 
beside the ability of a trust to invest 
in the employer’s stock where the Con- 
missioner is satisfied that such an in- 
vestment is for the exclusive benefit of 
the employees. We must await the Com- 
missioner’s regulations to determine 


how this will be handled. 


To prevent possible injustices which 
would result from the immediate opera- 
tion of this section, a special rule is set 
forth for loans made before March 1 
which, if made after March 1, would 
constitute a prohibited transaction. Such 
a loan, if on a term basis, can be re- 
newed to expire no later than Decem- 
ber 31, 1955. If on a demand basis, such 
a loan cannot be continued beyond that 
date. 


Unrelated Business Income 


The second restrictive provision ex- 
tends the concept of “unrelated business 
income” to qualified employees’ trusts. 
Under Sections 511-514 of the new 
Code, a trust will not lose its tax exemp- 
tion entirely, as it will if it engages in 
prohibited transactions under Section 
503, but it will be taxed, starting with 
taxable years beginning after June 30, 
1954, on any income received from an 
“unrelated trade or business.” The 
phrase “unrelated trade or business,” as 
applied to employees’ trusts, is defined 
as “any trade or business regularly 
carried on by such trust or by a patt- 
nership of which it is a member.” This, 
according to the House Ways and Means 
Committee report, was spelled out to 


prevent “an employees’ trust from ad- f 


vancing the contention that a trade or 
business in which it engages is not an 
unrelated trade or business on the 
ground, for example, that its trust 
agreement authorizes it to engage in 
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The net effect of these sections is to 
limit an employees’ trust to purchasing 
and holding securities. It may purchase 
all of the stock of a company but it 
may not purchase the company’s assets 
directly. The interposition of the stock 
ownership between the tax-exempt trust 
and the actual operation of the business, 
of course, allows the earnings of the 
business to be taxed which is obviously 
what is aimed at here. 


Except in one respect, the unrelated 
business income sections should not 
cause any difficulty for the average 
trust. That exception is in the case of a 
sale and leaseback of real property. If 
the lease under such an arrangement is 
a “business lease,” then the income from 
the lease will be considered unrelated 
business taxable income. A lease is a 
“business lease” under Section 514 if: 


(1) it is a lease of real property, 

(2) its term is for more than 5 
years or there is occupancy by the 
same tenant for more than 5 years, 


(3) the trust incurred indebtedness 
in connection with the acquisition of 
the property leased, and 

(4) at the end of the trust’s taxable 
year some of the indebtedness is still 
outstanding. 


The usual situation under an em- 
ployees’ trust to which Section 514 will 
apply is the sale and leaseback of real 
estate entered into by the trust with 
the employer. Where the purchase of 
the property by the trust is fully paid 
for out of the trust there is, of course, 
no problem, but where the property is 
bought subject to a mortgage (whether 
the trust assumes the debt or not) or 
the trust otherwise becomes indebted in 
connection with the acquisition of the 
property, then the rents under the lease 
will be taxable to the trust in the pro- 
portion that the indebtedness bears to 
the cost of the property after adjustment 
for property taxes, other expenses, in- 
terest on indebtedness, depreciation. 


Those trusts which find sale and lease- 
back transactions advantageous will 
have to bear these restrictions in mind. 
To make the transitional period easier, 
any indebtedness incurred before March 
1, 1954, in connection with the acquisi- 
tion of property leased before March 
1, 1954, and any necessary indebtedness 
thereafter incurred to carry out the 
terms of the lease will not be considered 
“indebtedness” for the purpose of deter- 
mining whether the trust has any un- 
related business income. 
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. Also, if one qualified trust of an em- 
ployer lends money to another qualified 
trust of the same employer, the loan 
will be considered “indebtedness” of 
the borrowing trust only to the extent 
that the lending trust had to borrow to 
make the loan. 


What Might Have Been 


It is not difficult to see that the 
changes outlined above, although for the 
most part desirable, fall somewhat short 
of revolutionizing the field of employees’ 
trusts. And yet, if the changes proposed 
by the House had been accepted by the 
Senate, in appropriately modified form, 
something in the nature of a revolution 
would have resulted. It is for this reason 
that I first referred to 1954 as a year 
of promise unfulfilled. 


It is held by some that government 
cannot happily endure if the conflicting 
concepts of a government of laws versus 
a government of men are allowed to fall 
into too serious imbalance. Behind the 
House version of HR 8300 was the feel- 
ing that the latter concept had gotten 
entirely out of hand in the field of em- 
ployees’ trusts. Out of Section 165(a) 
and related sections of the 1939 Code 
has grown a vast superstructure of 
regulatory interpretation with results 
felt by many taxpayers not only to be 
inconsistent with the underlying legis- 
lation but to be inconsistent with each 
other, in bewildering variety, from tax 
district to tax district throughout the 
country. 


What the House attempted to do, in 
the sections eliminated en masse by the 


Senate, was to sever the almost absolute 
discretion of the Commissioner in the 
matter of determining the qualification 
or non-qualification of a plan and set 
up in its place clearer legislative stand- 
ards by which a plan could safely be 
judged without reference to the Internal 
Revenue Service. Although it struggled 
mightily with the problem, the stand- 
ards which it proposed were neither 
clear nor complete, but when the Senate 
Finance Committee eliminated them and 
returned substantially to existing law, 
the Committee made it plain that it 
approved the principle of what the 
House had tried to do. It felt, merely, 
that the principle had not been effective- 
ly achieved and that there was insufhi- 
cient time to remedy the inadequacies 
before adjournament. 

Here, in my opinion, lies the signifi- 
cant impact of the new revenue legis- 
lation in the field of employees’ trusts. 
Although it has been said that the 
House went too far and unrealistically 
tried to eliminate the Commissioner’s 
discretion’ entirely, and that the stand- 
ards proposed were inadequate, confus- 
ing and susceptible of greater abuse 
than the existing law, nevertheless a 
salutary principle was enunciated and 
agreed to by both houses of Congress. 
Perhaps it is not too much to expect 
that, within the foreseeable future, the 
taxpayer will see a drastic curtailment 
of the discretion of the Commissioner 
and an end to the maddening confusion 
of inconsistent rulings on the same 
question where only the geography of 
the tax agent is different. 
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PANEL ON 1954 TAX LAW 


Subtitle A, Chapter 1, Subchapter J 


OUTLINE OF SUBCHAPTER J 


WILLIAM K. STEVENS 
of Chicago 


ee “J,” CHAPTER 1, Sus- 
title A, of the new Code, dealing 
with estates, trusts, beneficiaries and 
decedents, is divided into two parts. 
Part 1 is entitled “Estates, Trusts and 
Beneficiaries,” and is subdivided into 
six subparts. 


Subpart “A” indicates that estates 
and trusts are to be treated as taxable 
entities, and provides that the taxable 
income of an estate or trust is to be 
computed in the same manner as in the 
case of individuals, except as otherwise 
specified. Subpart “A” presents a gen- 
eral statement in the application of the 
income tax to taxable income of estates 
and trusts, and introduces the funda- 
mental concept of distributable net in- 
come. 


Subpart “B” deals with simple trusts, 
those which distribute current income 
only. Subpart “B” provides for a trust 
deduction for income required to be 
distributed currently, and requires such 
income to be included in the income of 
the beneficiary. The language of subpart 
“B” recognizes the conduit principle for 
simple trusts, and income in the hands 
of the beneficiary is to retain the char- 
acter it had when received by the trust. 


Subpart “C” deals with estates and 
with complex trusts. Complex trusts are 
those which may accumulate income, 
trusts which distribute corpus during 
the year, and trusts with a charitable 
beneficiary. Estates and complex trusts 
are granted deductions for income re- 
quired to be distributed currently and 
for other amounts of income distributed 
or required to be distributed during the 
year, Subpart “C,” subject to certain 
exceptions, requires the inclusion in in- 
come of the beneficiary of such amounts 
distributed during the year. The conduit 
principle is also recognized for complex 
trusts. 


Subpart “D” develops the new five- 
year throwback rule which is applied to 
complex trusts but not to estates. Sub- 
part “D” presents this entirely new sys- 
tem of treating distribution of accumu- 
lated income which replaces the 65-day 


*Moderator C. Ives Waldo, Jr., of Chicago Bar. 
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rule and the 12-month rule of the old 
code. Generally speaking, distributions 
in any year, to the extent that they 
exceed distributable net income of the 
year, are thrown back to each of the 
five preceding years and treated as a 
distribution of income in each such 
year to the extent of the accumulated 
income. 


Subpart “E” contains provisions for 
taxing the grantor on income of trusts 
over which he has maintained substan- 
tial dominion or control. Subpart “E” 
covers trusts formerly covered by Sec- 
tions 166 and 167 of the old code, and 
trusts, the income of which may be paid 
or accumulated for the benefit of the 
grantor, and, in addition, treats with 
trusts formerly taxed under Section 
22(a) of the old code, on the basis of 
the Clifford regulations. 


Subpart “F”, “Miscellaneous,” sets 
certain limits on the charitable deduc- 
tions. It treats of the income of an estate 
or trust in case of divorce, and states 
the effective date of subpart “J’”—taxable 
years beginning after December 1, 1953. 


Part 2 of Subchapter “J” treats with 
the taxation of income received in re- 
spect to decedents. It covers two sub- 
jects, “Income with respect to decedents, 
and “Date of income tax for members 
of the armed forces.” 


Part I: 
A: GENERAL PRINCIPLES 


A. R. KIMBROUGH 
of Los Angeles 


ECTION 64] DIRECTS THAT THE TAXES 
S imposed upon individuals shall 
apply to the income of estates and trusts 
and that the taxable income of estates 
and trusts is to be computed in the same 
manner as for individuals unless there 
is a specific statutory provision for dif- 
ferent treatment. The tax is payable by 
the fiduciary. To this point no new 
concept has been added. 


It becomes evident in examining Sec- 
tion 642 dealing with credits and deduc- 
tions that the conduit theory is to be 
followed in determining the respective 
tax liabilities of an estate or trust on 
the one hand and the heirs or benefici- 
aries on the other. In substance the 


section directs that credits and deduc- 
tions, such as tax exempt interest, de- 
preciation and the like, are to be pro- 
rated among the interested parties in 
accordance with their shares in the 
income. 


This section also provides for the de- 
duction for the personal exemption and 
is the first in point of numerical order 
to present the new concept of the two 
types of trusts, simple and complex. The 
deduction of $600 for estates is con- 
tinued. A trust required by its instru- 
ment to distribute al! income currently 
is allowed $300 while all other trusts 
are allowed the present deduction which 
is $100. 


The unlimited deduction for amounts 
paid or set aside for charity is allowed 
for estates ahd complex trusts but not 
for simple trusts. 


Finally this section remedies a seri- 
ous defect in the old law and provides 
perhaps the greatest dollar benefits for 
taxpayers in the trust field by allowing 
on termination of the estate or trust the 
carryover to the beneficiaries of any 
unused net operating loss or capital loss 
and of any unused ordinary deductions 
arising in the fiduciary’s last taxable 
period. 


Section 643 is entirely new and con- 
tains definitions of the terms used in 
the portion of the law applying to es- 
tates and trusts. The basic new concept 
which is fundamental to an understand- 
ing of the new tax program is that of 
“distributable net income.” In general 
“distributable net income” of a trust 
means the taxable income of the fiduci- 
ary before deduction for distributions, 
personal exemption, and net long-term 
capital gains. Capital gains allocable to 
corpus are excluded if they are not dis- 
tributable. Also, capital losses, unless 
taken into account in determining dis- 
tributions, are excluded. Stock and ex- 
traordinary dividends allocated in good 
faith to corpus under local law are ex- 
cluded. Simply speaking the term con- 
notes an artificial income figure which 
is to be passed on to the beneficiary 
who will further reduce the figure by 
those credits and deductions of the 
trust which have also been passed on 
to him. 
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The new law seemingly eliminates the 
situation existing under the 1939 Code 
in which a beneficiary could be taxed 
although the trust produced no income 
or a loss under ordinary trust account- 
ing procedures. It does this by defining 
the term “income” where used in the 
Code without a specific modifying term 
such as “gross,” “taxable,” or the like, 
to refer only to income in the normal 
trust accounting sense under local law. 
Lastly, the term “beneficiary” in- 
cludes heirs, legatees and devisees. 


B. SIMPLE TRUSTS 


HON. STEPHEN H. CLINK 
of Muskegon, Michigan 


HE TWO TERMS “SIMPLE” AND “COM- 
Tye" trusts are not included in the 
statute itself, but they have been given 
those labels by the committee reports. 
We have talked about the simple trust 
as one in which the income is currently 
distributed. There are two other re- 
quirements. The second is that no 
amount is to be paid or permanently 
set aside or used for charitable pur- 
poses. The third is that no distribution 
in a particular year is made from cor- 
pus. 
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Where the instrument provides for 
current distribution, and yet there are 
distributions after the end of the year 
and the closing of the trust, those are 
still currently distributed; they would 
not disqualify the trust as a simple trust. 


In spite of the fact that any particular 
year includes distribution of corpus, the 
trust continues to receive the $300 ex- 
emption in that year. 


There is a limitation on the deducti- 
bility to the trustees. In spite of the 
fact that this provision is aimed at 
trusts, we might think of income in the 
probate sense. In other words, income 
in the probate sense might include capi- 
tal gains or taxable stock dividends and 
other types of income, but still the trust 
cannot deduct income in the probate 
sense that exceeds income in the light 
of this term, “distributable net income,” 


as Mr. Kimbrough defined it. 


One other thing to watch for, is that 
we do not take just this term, “distrib- 
utable net income.” There are certain 
adjustments to be made as far as tax- 
exempt interest, foreign income and 
dividend exclusions are concerned. You 
do not modify your other income for 
this purpose. In other words, as far as 
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the term, “distributable net income,” is 
concerned, you would make the adjust- 
ment for tax-exempt interest for income 
or dividends. Suppose that you had 
probate income, in the probate sense, 
of $1,200, $300 of which was tax-ex- 
empt income. For this purpose, distrib- 
utable net income would be $900, al- 
though for purposes of Section 643, it 
would be the $1,200. 


On the other side of the coin we have 
the effect as far as the beneficiary is 
concerned, and that is included in Sec- 
tion 652. Here the income is taxable 
to the beneficiary whether it is dis- 
tributed or not, and each beneficiary is 
taxable on his prorated share of the 
distributable net income. 


We can take advantage of certain 
deductions which were not formerly 
available. We might have a trustee’s 
fee that was payable from corpus which 
could not be used by the fiduciary, and 
which was lost. Now, in effect, that de- 
duction is not lost, because there is a 
limitation on taxability to the benefici- 
ary that it cannot exceed distributable 
net income. 


The character of the income is re- 
tained as far as the beneficiary is con- 
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cerned—and this will require some com- 
putation. In other words, if we have 
tax-exempt income to the trust, this is 
tax-exempt income to the beneficiary. 
If it is capital gains income in the hands 
of the fiduciary, it retains that character 
in the hands of the trust, and each bene- 
ficiary, unless the trust instrument speci- 
fically allocates various types of income, 
is taxed pro rata on his share. 


C: COMPLEX TRUSTS 


ROLAND K. SMITH 
of Chicago 


x geo 661 COVERS THE DEDUCTIONS 
allowed to the trust in computing 
taxable income for the amounts distrib- 
uted. This section distinguishes between 
amounts required to be distributed and 
any other amounts which may be dis- 
tributed during the taxable year. 
Amounts required to be distributed cur- 
rently may be deducted. This includes 
any amount required to be distributed 
which may be paid out of income or 
corpus to the extent that it is paid out 
of income. The trust can deduct any 
other amounts properly paid or credited 
or required to be distributed for such 
taxable year. However, the deduction 
for such distributions cannot exceed 
distributable net income. 


Section 662 is the correlative section 
which treats of the tax rules for the 
beneficiary. 


Subparagraph (b) carries out the 
conduit theory by apportioning each 
class of income (and presumably de- 
ductions) among the beneficiaries. That 
is, non-taxable and taxable income will 
each share, and expenses which may or 
may not be deductible—such as ex- 
penses in connection with tax-exempt 
securities—will also be spread around 
in an equitable manner. 


Subparagraph (c) merely prevents a 
duplication of deductions under sub- 
paragraph (a). 


In applying subparagraph (a), note 
that if the amount of income required 
to be distributed exceeds net income 
distributed without the unlimited chari- 
table deduction, then the beneficiary 
includes in his income the amount ob- 
tained by multiplying the distributable 
net income without the deduction of the 
unlimited charitable deduction by the 
fraction, the numerator of which is the 
beneficiary’s proportion of income (note 
the singular word “income”) required 
to be distributed, over the denominator, 


872 Bark PROCEEDINGS 


the total income required to be distrib- 
uted. 


Now, suppose that 50 per cent of a 
trust’s income is required to be distrib- 
uted to “A” and that the remaining 50 
per cent may, in the trustee’s discretion, 
be distributed to “B.” The rule just dis- 
cussed applies to the distribution to “A” 
but not to the distribution to “B.” That 
is the importance of bearing those two 
definitions in mind. This is because the 
distribution to “B” is not a required one, 
but an other distribution. If you keep 
your definitions in mind, you can reduce 
this pretty much to a simple algebraic 
or mathematical problem. 


The unlimited charitable deduction 
provision creates complexities, but I 
do not think the point will generally 
come up, because I know of no trusts 
where there is a discretion on the part 
of a trustee to make an unlimited chari- 
table contribution. The simple basis of 
that rather complicating feature is that, 
obviously, 50 per cent of the income of 
the trust is distributable to “A” and 
the other 50 per cent cannot be dis- 
tributed to him but may or may not go 
to a charity, so there is no reason why 
“A” should not get a deduction. 


The final section is Section 663, which 
contains so-called special rules applic- 
able to these trusts. 


First, this prevents the taxing of a 
distribution in satisfaction of a gift or 
bequest as income. In other words, if 
you have a trust or estate which is to 
pay out a certain amount, it is not to 
be treated as income if it is, in fact, a 
gift or a bequest. If you have a distribu- 
tion that is going to be made over a 
three-year period, then you are getting 
into the category of something that is 
not a bequest or gift of a single amount. 
Again, the code is very careful to spe- 
cify that you will not get a double de- 
duction. If two years are involved, and 
a distribution has been deducted in one 
year and also taxed to the beneficiary 
in that year, you are not going to be 
permitted to deduct it again. It seems 
to me that is just being supercautious. 
The unlimited charitable deduction also 
comes into this provision. 


Perhaps the most important part of 
Section 663 is the election for trusts 
created before January 1, 1954. In other 
words, they are permitted to operate 
under the old code if, within the first 
65 days of the end of the prior taxable 
year, an amount is distributed out of 
the trust, and the trust may not distrib- 
ute under its terms in any year amounts 


in excess of the income of the preceding 
year. As I understand it, the election 
cannot be changed once it is made. 


There is also a special provision re- 
quiring—in the case of a single trust 
having more than one beneficiary—that 
it be treated as a separate trust. 


D: FIVE-YEAR THROWBACK 


LLoypD W. KENNEDY 
of Chicago 


SSUME THERE IS A TRUST IN EXIST- 
A tence today which has a great many 
years of accumulated income. Assume 
that during calendar year 1954 the trust, 
being on a calendar year cash receipts 
and disbursements basis, ends up with 
$5,000 of what is defined as distribut- 
able net income—that is, income of the 
trust minus deductions, just like a tax- 
payer. Now, the trust distributes noth- 
ing in 1954. It therefore pays a tax on 
the $5,000, with a $100 exemption. Sup- 
pose the tax is $1,000 (it is more, but 
assume $1,000) which the trust pays 
next April. 


Let’s say that next year the trust dis- 


tributes $20,000 more than the net dis- 
tributable income of the trust for 1955. 
Since that is more than $2,000, the 
throw-back is invoked. Because the 
throwback does not apply to accumu- 
lated income prior to December 31, 
1953, this year is the only one it can 
apply to. You go right back to where 
you were. If the trust had distributed 
this $5,000 distributable income this 
year, the trust would have had its de- 
duction for distribution, and would have 
paid no tax, so you treat the trust as 
if it still had that $5,000. In other words, 
you add the $1,000 tax back on. 


Now you treat the beneficiary as if he 
had received the full $5,000 in 1954. He 
recomputes his 1954 tax return. Let’s 
say that costs him $2,000 more in in- 
come tax. Then he is taxable in 1955 
to the extent that the $20,000 represents 
1955 income. He is taxed in 1955 to 
the extent of this $5,000, except that 
the tax in 1955 cannot exceed the tax 
he would have paid had he got the 
$5,000 in 1954. 


Now, let’s assume that it had been 
a much higher tax in 1955. It normally 
would be unless he had losses or a very 
high income in 1954. Let’s assume that 
is $2,000 he would have paid in 1954. 
The trust paid the $1,000 in taxes, and 
the beneficiary simply adds to his 1955 
return. He pays the tax on the 1955 in- 
come and then he adds to that the 
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$2,000 figure which he has computed 
is the tax he would have paid in 1954. 
Against that $2,000 he lists an immedi- 
ate credit of the $1,000 the trust paid. 
There is no refund involved, no inter- 
est. Actually, the man is in the same 
position he would have been had he got 
the $5,000. 


The income of the trust was being 
accumulated for an unascertained per- 
son. It turns out he was the fellow who 
got it. It does not seem to be any great 
inequity to make him pay the tax that 
he would have paid had he actually 
received it last year. He has it now in 


his hands. 


You have to make all the adjustments, 
because of the conduit theory. If there 
are dividends, for example, you have 
the dividend received credit. Those are 
complications we got into because they 
are beneficial to taxpayers, but the re- 
sults are fair. 


I do not think we should end up with 
a. feeling that the throwback rule is a 
New Deal imposition. The government 
has admitted frankly and logically that 
it is a penalty provision, to come into 
effect only in the case of a trust where 
it really should come in. 


Incidentally, any trust officer or law- 
yer who deals with a complicated trust 
is perfectly justified in basing his fees 
on the difficulties of this procedure. 


E: CLIFFORD TRUSTS 


B. E. BRONSTON 
of Chicago 


UBPART E CODIFIES THE RULES FOR 
determining the taxability of the 
so-called Clifford type of trusts. The 

dominant types of control are: 
1. The reversion of the trust prop- 


erty within a short period of time 
after the creation of the trust. 


2. The reservation of the power 
to determine who should enjoy the 
corpus or income. 


38. The reservation of important 
administrative controls in a non-fidu- 


ciary capacity. 


The precise standards for determining 
taxability vary. The general rule stated 
in Section 671 is that when the grantor 
or another person is regarded as the 
owner of any portion of a trust, there 
shall be included in computing his tax- 
able income and credits those items of 
income, deductions and credits against 
tax of the trust which are attributable 
to that portion of the trust to the ex- 
tent that such items would be taken 
into account in computing the tax of an 
individual. Any remaining portion shall 
be subject to tax under Sections 641 
through 668. Taxability under Section 
61 alone (gross income—old Section 
22(a)) will not bring the trust under 
Section 671. 


Section 672 should be studied for 
definitions and rules for applying the 
other provisions of Subpart E. Adverse 
party, non-adverse party, related or sub- 
ordinate party—these definitions are 
significant in any case where a power 
is held not directly by the grantor, but 
by some other person whose actions 
may be attributed to the grantor. A 
person possessing a general power of 
appointment over the trust property be- 
comes an adverse party, in accordance 
with the economic realities of the situa- 
tion. 


Something else new has been added— 
a corporation in which the stockholdings 
of the grantor and the trust are signifi- 
cant from the viewpoint of voting con- 
trol is a related or subordinate party; 
but, as with others in this class, the 
power held becomes important only if 
the party—corporation—is subservient 
to the grantor. 
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Pacific Northwest. 


2nd Avenue at Spring St. Seattle 


MORE ON CLIFFORD TRUSTS 
Mr. STEVENS 


gs THREE CRITERIA FOR TAXING THE 
grantor on the income of a trust 
over which he retains substantial con- 
trol are now incorporated in Sections 


673, 674 and 675 of the code. 


Section 673, dealing with reversion- 
ary interests, states that the retention 
of a reversionary interest in income or 
corpus by the grantor results in taxa- 
tion of the income to the grantor if the 
reversionary interest may be expected 
to take effect in possession or enjoyment 
within ten years. Although the law ex- 
pressly says “which will or may reason- 
ably be expected to revert to the grantor 
within ten years,” a reversionary inter- 
est is specifically excepted even though 
the life expectancy of the beneficiary 
may be less than ten years. An excep- 
tion is made to the ten-year reversion- 
ary interest rule where the income of the 
trust is irrevocably made payable to a 
charitable beneficiary. The grantor is 
not treated as a substantial owner if 
the income is irrevocably made payable 
to a designated church, hospital or 
school for at least two years. 


Section 674 provides for the taxation 
of the income to the grantor where 
beneficial interests in the corpus or in- 
come are subject to a power of disposi- 
tion exercisable by the grantor or by 
a non-adverse party. This general rule 
is subject to two types of exceptions. 


First, certain powers are excepted. 
For example, a power to distribute cor- 
pus to a beneficiary—if the power is 
limited by a definite standard—is ex- 
cepted, as is the power to withhold in- 
come temporarily under certain condi- 
tions. 


Second, powers held by independent 
trustees are subject to a broader excep- 
tion. Independent trustees may have the 
power to allocate income or corpus 
among a class of beneficiaries. Such a 
power, would, if held by the grantor or 
by a related or subordinate party, re- 
sult in subjecting the grantor to tax. 


Section 675 covers the third ground 
of taxation: retention of certain admini- 
strative powers in a non-fiduciary ca- 
pacity. Any one of the following will 
result in the income of a trust being 
taxed to the grantor: 


A power which enables the grantor | 
or a non-adverse party to deal with | 


the trust assets for less than a full 
and adequate consideration. 


A power which enables the grantor | 
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or a non-adverse party to borrow 
from the trust without adequate in- 
terest or security. 


A power in any person, exercisable 
in a non-fiduciary capacity, to vote 
stock in a corporation in which the 
holdings of the grantor are signifi- 
cant, to control investments to the 
extent of such stock holdings, and to 
reacquire trust assets by substituting 
property of an equal value. 


E: REVOCABLE AND OTHER 
TRUSTS 


J. NELSON YOUNG 
of Urbana, IIl. 


ECTION 676, RELATING TO TRUSTS 
S with respect to which the settlor 
has retained the power of revocation, is 
substantially the same as Section 166 
of the old code, with one exception. 
Provisions have been correlated with 
the short-term or ten-year reversionary 
interest trust, so that if the power of 
revocation is not exercisable within a 
period of ten years or more, the income 
will not be taxable to the settlor until 
the power does become currently exer- 
cisable. 


The same is true under Section 677 
with respect to trusts where the income 
may be applied for or accumulated for 
the benefit of the grantor. Again, the 
provision is substantially identical to 
Section 167 of the former code, and 
is correlated with the short-term, ten- 
year reversionary interest provision, so 
that if the accumulation cannot be for 
the benefit of the grantor for a period 
of ten years or more, the income will 
not be taxable to the grantor until the 
expiration of that period. 


E: MALLINCKRODT TRUSTS 
Mr. SMITH 


ye MALLINCKRODT CASE HELD THAT 
where a beneficiary has the power 
to take down principal or income at his 
election, he will be taxed on the income, 
whether he takes it down or not. That 
has been covered by Section 678. 


The new section also establishes a 
somewhat new rule, stemming from the 
Clifford rule—where a person having 
a Mallinckrodt power releases the power 
but still retains enough of the kind of 
string Mr. Stevens just outlined, he will 


be taxed. 


The section (again, out of an excess 
of caution, it seems to me) provides that 
it will not apply if the grantor remains 
taxable. In other words, this section 
applies only where persons other than 
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the settlor or grantor are involved. If 
a person other than the grantor has 
the power to use income to fulfill his 
obligation of support, he will be taxed 
on the income used for that purpose, but 
not on the part not used. Formerly it 
was my understanding of the law that 
if I had a right to use income of a trust 
created by my father for the education 
of my children, I was not taxed on it 
whether I used that power or not. This 
clearly indicates that a person with such 
a power will be taxed if he uses part of 
the income to discharge his own legal 
obligations. 


F: MISCELLANEOUS 
Mr. WALDO 


ECTION 68] RELATES TO LIMITATIONS 
S on the charitable deduction granted 
to trusts in certain situations, which are 
comparable to those where a charitable 
exemption is denied to exempt chari- 
table corporations, where income is used 
for the benefit ‘of the grantor, or rather 
than strictly charitable purposes. 


Section 682, which has to do with 
income of an estate or trust in the case 
of divorce, incorporates the provision 
that is in the divorce sections generally, 
that the alimony, to be deductible by 
the husband, need not be paid under an 
actual decree of divorce, but may be 
paid under a decree of separate mainte- 
nance. 


APPLICABILITY OF J 
Mr. KENNEDY 


j - NEW LAW IS APPLICABLE TO ANY 
trust or estate with a taxable year 
beginning after December 31, 1953, and 
ending after August 16, 1954. For in- 
stance, a distribution in the first 65 
days of this year continues to be gov- 
erned by a specific provision of the old 
law. 


Part II: 


INCOME IN RESPECT OF 
DECEDENTS 


Mr. BRONSTON 


fies CONDUIT RULE WITH RESPECT TO 
rights of the decedent to income, 
received after his death, incorporated 
in Section 126 of the 1939 Code, has 
been enlarged in scope by Section 691 
of the 1954 Code. Note, however, that 
this section deals only with rights to | 
income in respect of a decedent, measur- 
able by amount, and does not apply to 
such income of the decedent which is 
characterized as property and which 
takes a value at date of death and ac- 
quires thereby a basis at death. 


Old Section 126 has been expanded 
to apply the existing principle in the 
case of one or more subsequent dece- 
dents. Section 691(a) provides in effect 
that the right of the widow of a life 
insurance agent to receive, by reason 
of his.death, renewal commissions on 
life insurance sold by him in his life- 
time will upon her subsequent death be 
income in respect of a decedent to -her 
estate and not, as required under old 
Section 126, taxed in her final return. 


The new section further provides that 
if the estate of the husband, or the 
widow after distribution to her of this 
right to the renewal commissions, trans- 
fers such right, the fair market value 
of the right, plus the amount by which 
any consideration exceeds such fair 
market value, shall be included in gross 
income. However, while “transfer” in- 
cludes sale, exchange or other disposi- 
tion, it does not include transmission at 
death to the estate of the owner of such 
right. Hence, upon the widow’s death, 
the right to the insurance commissions 
is still income in respect of a decedent. 
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Likewise under subsection (a) (3) of 
Section 691, the character of the income 
in the hands of whatever recipient is to 
be determined as if the recipient had 
acquired the amount in the transaction 
in which the right to receive the income 
was originally derived. Thus the exist- 
ing principle has been made clearly 
applicable in cases involving successive 
decedents. 


Another major change in the existing 
law makes installment obligations items 
of income in respect of a decedent. Sec- 
tion 691(a) (4) replaces Section 44(d) 
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of the 1939 Code insofar as that section 
applies to installment obligations trans- 
mitted at death. No longer will a bond 
be required. The recipients of payments 
of installment obligations or the pro- 
ceeds derived from their sale or satis- 
faction at other than face value will be 
taxed on the installment gain in the 
same manner as if it had been received 


by the decedent. 


Section 691(b) provides for the allow- 
ance of trade or business expenses, in- 
terest, taxes, expenses for production 
of income and grants credit for foreign 
taxes to the estate to the extent that it 
is liable to discharge the obligation to 
which the deduction or credit relates; 
otherwise the allowance goes to the per- 
son entitled thereto. Such deductions, 
including depletion, and credit are 
allowable in cases involving successive 
decedents. 


The deduction for estate tax attribut- 
able to income in respect of a decedent 
is provided for in Section 691(c). It 
differs from old Section 126(c) in sev- 
eral important respects. A deduction for 
the estate tax is extended to the estate of 
any prior decedent, in order to round 
out the basic revision to make the law 
applicable to successive decedents. 


Another important change reflected 
in subsection (c) coordinates the pro- 
visions of Section 691 with the revised 
rules relating to the income taxation of 
estates, trusts and beneficiaries. Income 
in respect of a decedent, received by 
an estate but distributed to a benefici- 
ary, is deductible from the distributable 
net income by the estate and taxable to 
the beneficiary; the estate tax attribut- 
able to such income must be allocated 
between the estate and the beneficiary. 


The applicability of the deduction for 
estate tax is governed by the provisions 
of Section 683, the section controlling 


the effective date of the provisions of 
Part I, Estates, Trusts and Beneficiaries. 
This applies, in general, to taxable years 
beginning after December 31, 1953. See, 
however, Section 771(b)(4) with re- 
spect to the death of a partner, which 
is one exception. One result of this 
amendment is that the 65-day rule will 
after a possible brief period no longer 
plague executors distributing income 
during the administration of estates. 


Income in respect of a decedent treat- 
ment has been given, under Section 
691(d), to some amounts received by 
a surviving annuitant under a joint and 
survivor annuity contract. The deduc- 
tion for estate tax thereby is allowable 
under subsection (c) on that portion of 
the annuity payment considered as in- 
cluded in gross income under subsec- 
tion (a) i.e. the interest earned during 
the lifetime of the primary annuitant. 














Subsection (d) is applicable where the 


decedent annuitant dies after December 
31, 1953 and after the annuity starting 
date, which under Section 72(c) (4) is 
not earlier than January 1, 1954. The 
estate tax deduction will continue dur- 
ing the surviving annuitant’s life ex- 
pectancy period without a compensating 


adjustment if he does not outlive his § 


expectancy. As is true elsewhere under 
Subchapter J, horrendous computations 


must be made to determine the taxable — 


income and the estate tax deduction. 


Section 692 of the new code contains 
the provisions relating to exclusion of 
certain combat pay of members of the 
Armed Forces. The only change made 
in the provisions of old Section 154 has 
been to remove any specific termination 
date in order to obtaia the benefits avail- 
able with respect to a member who died 
after June 24, 1950 and during an in- 
duction period as defined in Section 


112(c) (5). 
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NITUS OF TRUSTS IN CONFLICT OF LAWS 


C. ALEXANDER CAPRON 





Mitchell, Capron, Marsh, Angulo & Cooney, New York 


HE QUESTION RELATING TO THE 
piel of trusts is not without im- 
portance in an age when large numbers 
of the population shift from one section 
of the country to another. For the pur- 
pose of this paper, let us accept “the 
situs of trust” as meaning the situs of 
that res which is embraced within the 
word “trust.” Further let us define the 
“situs of a trust” as that territorial unit 
or area, the courts of which have juris- 
diction in rem to render a judgment 
binding on the trustee and all persons 
having any interest in the trust, whether 
the court has or has not jurisdiction 
in personam of those persons or any of 
them, which judgment relates to the 
trust, the construction of the instrument 
establishing it, the administration of 
the trust, the division and distribution 
of the principal or income of the trust, 
or settles an account of the trustee. 


In seeking the situs of a trust, there- 
fore, we must seek the situs of that over 
which the courts may exercise jurisdic- 
tion in rem or quasi in rem, that is, we 
must seek the situs of that res or quasi 
res. 


What Treatises Say 
Walter W. Land of the New York Bar, 


who has contributed so substantially to 
the work of this Section, in his helpful 
treatise on “Trusts in the Conflict of 
Laws,” instead of concentrating on the 
situs of trusts, has found it more profit- 
able to turn directly to the question as 
to what courts will or will not exercise 
jurisdiction in particular situations, and 
to what courts application should be 
made for relief. For example he states 
(p. 266): “If the trust was created by 
a deed of trust instead of by a will, 
the cases indicate that the trustee, in a 
voluntary proceeding, should turn to the 
courts of the state in which the prepon- 
derance of the elements of the trust are 
located.” Presumably that will be the 
state in which the situs of the trust will 
be found, but it may be well, in selecting 
the court to which to apply for relief, 
to examine primarily those elements 
which determine the then situs of the 
trust, for the situs of a trust may change. 


There are certain elements of a trust 


which may have controlling influence in 
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determining the state whose law governs 
the validity of the trust, the construc- 
tion of the trust instrument, or the ad- 
ministration of the trust, which have 
little or no bearing on the present situs 
of that trust. The distinction between 
the jurisdiction of the court and the 
law which governs such other questions 
has been clearly recognized.? 


The Restatement on Conflict of Laws 
in Section 299 states: “The administra- 
tion of a trust of movables is supervised 
by the courts of that state only in which 
the administration of the trust is 
located.” Beale enunciates the same rule 
expressing the view that the court of 
the state in which the seat of the trust 
is found has exclusive jurisdiction to 
settle trustee’s accounts, discharge the 
trustee, supervise the trust and instruct 
the trustee.” He also states: “All matters 
of administration are determined by the 
law of the situs or seat of the trust.”* 


Mr. Land, who made a much more 
exhaustive study of questions of con- 
flicts with respect to trusts, rejects com- 
pletely the idea of the unity of the gov- 
erning law and of the jurisdiction of the 
courts, saying: “At the outset, the dis- 
tinction between jurisdiction of the 
courts over problems of administration 
and the governing law as to administra- 
tion problems should be pointed out.”* 
Moreover, as will be seen hereafter, the 
courts follow no such nice limitation 
upon their powers as those indicated 
by Beale or the Restatement. 


Two Concepts of Res 


There are two well established con- 
cepts concerning the res which gives a 
court jurisdiction with respect to a trust. 
One addresses itself to the trust prop- 
erty, the other to a theoretical or legal 
concept. This latter speaks of a trust 
as an entity which, once it is established 


1National City Bank v. Beebe, N.Y.L.J., April 
20, 1954, p. 8, (N.Y. Sup. Ct. Sp. Term, 1954), Za- 
tate of John W. Barrett, N.Y.L.J., June 17, 1954, 
p. 7 (Surr. Ct. N.Y. Co. 1954), Dodge v. Detroit 
Trust Co., N.Y.L.J., Nov. 15, 1935, p. 1865, (N.Y. 
Sup. Ct., Sp. Term, 1935). 


*Beale, Conflict of Laws, § 299.1. 
’Beale, Conflict of Laws, § 297.2. 


‘Land, Trusts in the Conflict of Laws, p. 199, 
§ 34. 


in a particular place, has a continuing 
existence in that place independently of 
the presence of the trustee, the trus 
assets or the beneficiaries. Were the doc. 
trine not so firmly established one would 
reject it as being so contrary to other 
branches of the law dealing with juris 
dictional questions, as to cast grave 
doubt upon its furnishing a sound basis 
upon which to predicate a judgment en} 
titled to full faith and credit in othef 
states. For convenience we shall speak 
of this concept as that relating to the 
trust entity situs. 


The cases which give effect to the 
trust entity situs deal almost entirely} 
with testamentary trusts of intangibkp 
personal property, although we hav 
found one case where it was applied to 
an inter vivos trust.*# 


Where Trust Property is Res 


Trusts relating to real property fur. 
nish the most graphic illustration of 
those recognizing that it is the trus 
property, which is the trust res, thep 
presence of which in a particular state 
gives its courts jurisdiction. In DuPuf 
v. Standard Mineral Co.,® the trust half 
been established by a deed of trust made 
by a nonresident of Maine. Neither the 
settlor, the trustee nor the beneficiaria} 
were within the State of Maine; but thef 
trust property consisted of two farms if 
that State. The trustee not having otherf 
means to pay the taxes and keep thf 
farms in proper condition, applied to the 
Maine court for leave to resign and for 
the appointment of a successor trustee 
The lower court dismissed the proceed: 
ing, but the Supreme Court held that the 
courts of Maine did have jurisdiction 
since the res was within the state. 


The same conclusion was reached in 
New York where the court held it had 
jurisdiction to determine the validity of 
a provision in a will devising New York 
real property in trust. although neither 
the testator, nor the trustee nor the 
beneficiaries were residents of the State. 


48Matter of Berry, n. 22. 
588 Maine 202; 33 Atl. 976 (1895). 


®Monypeny v. Monypeny, 202 N.Y. 90, 95 NE 
1 (1911). 
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In First Trust Co. v. Matheson,’ the 
administration of an inter vivos trust 
had been carried on in Minnesota. At 
his death, the settlor was a resident of 
alifornia and it seems that none of the 
parties claiming an interest was a resi- 
ent of Minnesota. The court gave no 
consideration to the place of admini- 
stration of the trust but addressed its 


aS 


a attention to the trust assets, which then 
+: ta consisted of bearer bonds and a small 
he don) 2mount of cash. The court determined 
avail that the bearer bonds had a situs in 
: ial Minnesota, and that, therefore, it had 
. juris jurisdiction to determine the validity of 
grave the trust instrument governing the own- 
1 basi ership of those bonds. The court dealt 
ae tal with the question of its jurisdiction pre- 
- othe cisely as if it were considering the situs 
speatfl of personal property for purposes of 








taxation, or any other action which 
would require in rem jurisdiction of 
such bonds.® There were present other 
elements in that case upon which the 
court’s jurisdiction might have found 
support, e.g. the situs of the trust at the 
place of business of the corporate trus- 


to the 


to theh 
ntirely§ 
ingiblef 
have 
lied to 
7187 Minn. 468, 246 N.W. 1 (1933). 


8Bearer bonds have a situs where they are lo- 











tee, which was the place where the trust 
property had been administered. 


In Hussey v. Sargent,® it appears that 
it was only the presence of the trustee 
and the trust assets which gave the court 
jurisdiction. The trust was established 
by the will of a resident of New Hamp- 
shire where the will was probated. Sub- 
sequently the trustee moved from New 
Hampshire to Kentucky, taking with 
him the trust assets which consisted 
entirely of intangible personal property. 
In a construction proceeding in Ken- 
tucky, the court adjudged that the trus- 
tee should account. The Kentucky Court 
of Appeals said: 


“It is manifest that the New Hamp- 
shire courts could not enforce any 
decree for a settlement of appellant’s 
accounts unless he voluntarily came 
within their jurisdiction, and that, 
under the decisions quoted supra, the 
courts of Kentucky have jurisdiction 
both of him and the property received 
by him under the will of testator for 
the purpose of requiring an account- 
ing at his hands.” 


Leading New York Cases 


Two New York decisions where the 
courts took jurisdiction of actions re- 





lating to trusts established elsewhere but 
where the trust res was within the terri- 
torial jurisdiction of the New York 
courts are Farmers Loan & Trust Co. 
v. Pendleton,!® and National City Bank 
v. Beebe." The latter. a.recent decision, 
is one of the most illuminating of all 
the cases where the jurisdiction over 
a trust has been contested. The trust was 
established by the will of a resident of 
Rhode Island, which was probated 
there. The original trustee and benefici- 
aries and some of the successor trustees 
were residents of Rhode Island. The will 
authorized the appointment of co-trus- 
tees and successor trustees. Most of the 
trust consisted of intangible personal 
property but embraced a small amount 
of Rhode Island real estate, which, with 
the exception of a parcel assessed at 
$1,700, had been sold and the proceeds 
mingled with the other intangible per- 
sonal property. From time to time, the 
trust assets were held in Boston and 
later in New York. In 1927 the surviv- 
ing trustee appointed a New York bank 
co-trustee and the administration from 


1087 Misc. 256, 75 N.Y. Supp. 294 (Sup. Ct. 
1902) aff’d. on opinion below, 90 App. Div. 607, 
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that time forward was carried on in 
New York. It never qualified as trustee 
in Rhode Island. 


Upon the termination of the trust, the 
bank and its co-trustee, a resident of 
Connecticut, instituted an action in the 
New York Supreme Court for the settle- 
ment of their accounts as trustees and 
for a decree of distribution. The execu- 
tors of the will of a decedent, presum- 
ably a former trustee, having first ap- 
peared in the New York action, started 
an action in Rhode Island to require the 
plaintiffs to account there, and sought 
to enjoin the prosecution of the New 
York action. Another party moved to 
dismiss the New York action for lack 
of jurisdiction over the subject matter. 
The plaintiffs sought to enjoin the prose- 
cution of the action in Rhode Island. 


Judge McNally, after reviewing the 
facts, denied the motion to dismiss for 
lack of jurisdiction and enjoined the 
prosecution of the Rhode Island action. 
He found that the New York court had 
jurisdiction of the trust res, as well as 
jurisdiction in personam over those who 
sought the dismissal. He said: 


“Ascertainment of the situs of the 
trust will not determine the jurisdic- 
tional question here presented for it 
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is clear that the forum of the situs 
of the trust does not have exclusive 
jurisdiction of actions and proceed- 
ings affecting or relating to the trust 


* * +9 


It is interesting to note that here the 
court, in speaking of the situs of the 
trust, apparently refers to the trust en- 
tity and not the situs of the trust prop- 
erty res. 


The foregoing are cited as examples 
of the proposition that, if the trust prop- 
erty res is within the territorial juris- 
diction of a court, it has in rem juris- 
diction of the trust and will generally 
accept jurisdiction of an action affecting 
the trust, construction of the trust instru- 
ment, determination of the rights of the 
parties interested, the settlement of the 
trustee’s account or to require the trus- 
tee to account. Other cases are cited 
in the appended note.!” 


In most instances where the courts 
have recognized their jurisdiction based 
on the situs of intangible personal prop- 
erty within their territorial jurisdiction, 
(i) the trust assets consisting of bonds, 
certificates of stock and the like were 
located there, and (ii) the trustee, re- 
siding within such jurisdiction, as the 
owner of the legal title to the intangible 
personal property of the trust, must be 
deemed to have drawn to his place of 
residence such trust property.!* In addi- 
tion, in most instances the trust assets 
had been administered in such jurisdic- 
tion which would have given them some- 
thing in the nature of a business situs.'* 
Thus it is clear that the trust property 
res was actually present and fully ade- 
quate to support in rem jurisdiction of 
the courts in the cases cited. 


Jurisdiction of Beneficiaries’ 
Interest Based on Trust Res 


In addition to those cases which deal 
directly with the trust or its administra- 


12Pyutnam v. Lincoln Safe Deposit Co., 191 N.Y. 
166 (1908); Strawn v. Caffee, 235 Ala. 218, 178 So. 
430 (1938); In re Cronin, 326 Pa. 343, 192 Atl. 397 
(1937); In re Griswold’s Trust, 99 N.Y.S. (2d) 
420 (Sup. Ct., N.Y. Co. 1950); Swetland v. Swet- 
land, 105 N.J. Eq. 608, 149 Atl. 50 (Ch. 1930), 
aff’d. 107 N.J. Eq. 504, 153 Atl. 907 (1931); 
Rosenbaum v. Garrett, 57 N.J. Eq. 186, 41 Atl. 252 
(Ch. 1898). 


18Situs of intangible personal property is deemed 
to be at residence of owner. Buck v. Beach, 206 
U.S. 392 (1907); Holly Sugar Corp’n. v. McColgan, 
115 P. (2d) 8, (Sup. Ct. of Cal. 1941); Farmers 
Loan Co. v. Minnesota, 280 U.S. 204 (1929). 


4Intangible personal property may acquire a 
business situs when it is used in connection with 
a business, which situs may be separate from domi- 
cile of owner. Miami Coal Co. v. Foz, 176 N.E. 11 
(Sup. Ct. of Indiana, 1931); Holly Sugar Corp’n. 
v. McColgan, supra, note 13; Mechlenberg County 
v. Sterchi Bros. Stores, 210 N.C. 79, 185 S.E. 454 
(Sup. Ct. of N.C., 1936). 


tion, the settlement of the account of “ 
the trustee, or the like, there are a 
number of cases where the subject mat. 
ter of the action was not the whole 
trust, but the interest of a beneficiary — ,, 
therein. Logic requires the conclusion .), 
that unless the trust itself has a situsf p, 
within the jurisdiction of the court, the 
equitable interest of a beneficiary there. 

in could not have such a situs. 


In Braman v. Braman, which was 
an action affecting the interest of a 
beneficiary of a trust, the court recog. 
nized that its jurisdiction of the action 
must depend upon the situs of the trust 
res being within the jurisdiction of the 
court. The action was brought by the 
wife against her husband to recover 


monthly payments due to her under a Th 
separation agreement for her support} the 
and for the support of their daughter; f Ne 
also for specific performance of thef = 

» Yo 


agreement by the husband that he wouldf 
deposit $30,000 in securities with af ‘5 
Rhode Island trust company to guaran 7° 
tee the payments. The husband’s father 
was a resident of New Jersey, but ap- 
pointed a New York bank trustee under v 
his will. The husband and the bank, asf jh. 


trustees under his father’s will, werel} ind, 
named as parties defendant. The bank,® ang 
as such trustee, contended that the court j; y 
did not have jurisdiction of the subjeci} },. 


matter of the action; but the court foundf 
that assets of the trust had a situs inf thi 
New York and, therefore, the court diif 


PRS ie < ower to o 

have jurisdiction. “i 
resic 

Another recent New York case?® re whe 


lated to the right of a judgment creditoy resid 
of the income life beneficiary to issuq) oot, 
execution to the extent permitted by th shou 
law cf New York. The trustee claimed) 4,,,;, 


that such execution might not issue be 


S| 
cause the situs of the trust was withil New 
the District of Columbia, where thi}; .), 
testator, by whose will the trust was ff nin, 
tablished, resided at his death, wher), ; 
his will was probated and the trusteg}),;, 1; 
thereunder had qualified, and the cout} ;,,, ,, 
of which, by its decree settling an af ,, bi 
count of the trustee, had retained jurisf} gj.4;, 
diction of the trust. The Court of Appea¥§ 511,;,, 
found that the situs of the trust was ii}. «, 
New York since the testatrix had apii;, , 
pointed as one of the trustees a New You), y. 
trust company, having no office in twin, | 
District of Columbia, and apparently ¢§ dieg 


pected the trustees to keep the assets 

New York. The court also pointed 
that the other trustee designated by # 
testatrix was the chief executive office 


15246 App. Div. 164, 258 N.Y. Supp., 181 ( 
Dept. 1932). 


’Erdheim v. Mabee, 305 N.Y. 307 (1953). 
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of St. Clara College of Wisconsin, who 
could be changed from time to time as 














mat: § such chief executive officer was changed, 

hole § and that the testatrix had also directed 

‘lary § that the investments and commissions 

ision § should be governed by New York law. 

situs} But after so determining the court said: 

te “Assuming, however, that the Dis- 

_ trict of Columbia, by retaining control 
of the administration of the trust, 
has determined that its situs is there 

“— and full faith and credit must be 

of a accorded that determination, it does 

ecog- not necessarily follow that we are 

ction powerless to apply the income from 
the trust res, which is physically 

trust 2 

f th present in our State, to the payment 

a of judgments of resident judgment 

y the creditors.” 

cover ; 

Jer af) Lhus the court determined not only that 

pport the theoretical trust entity situs was in 

h .pB New York, but that, in any event, since 

hter; ; 

f thel the trust res was in New York, the New 

would, York courts had jurisdiction.’’ Other 

ith il cases bearing upon this same subject 

. : 18 

varan- ate mentioned in the note. 

o- Independent Entity Theory 

ut ap- 

under We turn now to a consideration of 

nk, a) the proposition that a trust has an entity 


were 
bank, 
- court 
subject 
found 
itus imp 
irt did 


independent of the proverty of the trust 
and that, if the situs of the trust entity 
is within the jurisdiction of a court, it 
has jurisdiction over the trust. 


Smith v. Central Trust Co.’® presents 
this as vividly as any case that has come 
to our attention. The decedent was a 
resident of New Jersey where her will 


Mee heats. 




























itt } was probated. She gave one-half of her 
redito | residuary estate to her children, but di- 
> 18SU) rected that her husband, the executor, 
by “) should hold the same in trust for them 
laime#} during their minority. He deposited the 
sue Sg securities with a trust company in 
with New York under an agreement that 
re Wit should hold the securities until the 
was “@ minority or death of the children, col- 
wher lect the income and pay it to him during 
trusi® his life and after his death to the guard- 
1 cow'® ian of the children appointed by his will 
an &Mor by some court of competent juris- 
d jutB diction. If a child should die before 
Appess attaining majority, his or her share of 
_ was "the securities was to go to the next of 
had @#8kin of the child under the New Jersey 
ew Yo laws. The husband subsequently moved 
> in “BWith his family to New York, where he 
ently died a resident. He appointed his sec- 
asselS "Mond wife the guardian of his children. 
nted ol 
i by "la «“'This conclusion is directly contrary to that 
e officég™tetched by the Supreme Ct. of Mass. in Jenkins v. 
Lester, infra, n. 20. 
*Keeney v. Morse, 71 App. Div. 104 (1st Dept. 
1902); Everhart v. Provident Life and Trust Co., 
» 181 (E18 Misc. 852, 195 N.Y. Supp. 388 (N.Y. Sup. Ct., 
Sp. Term 1922). 
153). 


*154 N.Y. 338, 48 N.E. 553 (1897). 





Before his will was admitted to probate 
in New York, upon the petition of the 
uncle of the children, as their next 
friend, the Chancellor of New Jersey 
appointed one Pennington as successor 
trustee in place of the deceased husband. 


After the second wife received letters 
of guardianship from the New York 
Surrogate’s Court, she brought an action 
in the New York Supreme Court, to 
have it determined that Pennington had 
no interest in the securities deposited 
with the trust company, or the income 
derived from them, and to have the 
trust company account to her for the 
income already collected. The court dis- 
missed the complaint, and adjudged 
that the trust company should pay over 
the income of the trust to Pennington, 
as the trustee under the will of the first 
wife, on the ground that the New Jersey 
order was properly within the court’s 
jurisdiction and thus conclusive in this 
action. The New York Court relied 
principally upon the fact that the testa- 
trix was domiciled in New Jersey, and 
the trust was created there, and that 
the appointment of a successor trustee 


involved a determination that a trust 
has been established by the will. 


The Court was not bothered by the 
fact that the trust property res was in 
a different jurisdiction. It said on this 
point: 


“This conclusion is not in the 
least affected by the incidents: First, 
that the property embraced within 
the trust happens to be within this 
State; and, second, that the infants 
are now living here. The property is 
in the hands of the Central Trust 
Company merely as custodian for the 
trustee. It is quite immaterial where 
the trustee places the trust property. 
Wherever he places it he must ac- 
count therefor to the courts of New 
Jersey, and there is not the slightest 
necessity for calling him into any 
other jurisdiction.” 


It will be observed that the Court of 
Chancery had never exercised any jur- 
isdiction over the trust and could not 
be said to be exercising continuing jur- 
isdiction. When that court appointed a 
successor, the beneficiaries were not 
residents of the state, the previous trus- 
tee had not been a resident of the state 
at his death and the assets of the trust 
were within New York in custody of a 
New York trust company where they 
had been placed by the original trustee. 
Therefore, the court had no jurisdiction 
which would support its appointment of 
a successor trustee, excepting only juris- 
diction of the trust entity, which appar- 
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ently was deemed tu continue in the 
courts of the testatrix’s domicile inde- 
pendently of the trustee, the beneficiar- 
ies or the trust property. 


In Jenkins v. Lester,” the Supreme 
Court of Massachusetts adhered to this 
doctrine of the continuation of the in- 
dependent existence of the trust entity 
in the state of the domicile of the testa- 
tor. The action was one brought by a 
creditor of a testamentary trust benefi- 
ciary against the trustee to recover pay- 
ment out of the trust income, and for an 
accounting, an injunction and the dp- 
pointment of a receiver. The testator 
had died a resident of New York, where 
his will was admitted to probate. The 
executrix accepted the trust, but never 
filed any bond for the faithful admini- 
stration of the trust, nor any inventory 
or account as executrix or as trustee in 
New York. She was a resident of Massa- 
chusetts and the trust assets were located 
there, and apparently she there carried 
on the administration of the trust. 


Nevertheless, the court sustained a 
demurrer to the bill for want of equity 
and want of jurisdiction, on the ground 
that the trust had been created by judi- 
cial decree of New York, which had 


20131 Mass. 355 (1881). 
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jurisdiction of the matter, and that the 
trustee was accountable in the courts of 
that state for the due execution of the 
trust. The only judicial decree in New 
York was that admitting the will to 
probate and directing letters testamen- 
tary to issue, and the separation of the 
duties of a trustee from those of the 
executrix is well recognized in New 


York. 


In the recent case of Boone v. Wac- 
hovia Bank and Trust Co.,”! the United 
States District Court for the District of 
Columbia considered with great care the 
jurisdiction of the court of original pro- 
bate, being also a court of the testator’s 
domicile, to remove a trustee and ap- 
point a successor, when it did not have 
jurisdiction in personam of the original 
trustee. The court sustained such power, 
and held that, the proceeding being 
quasi in rem, constructive service on the 
non-resident trustee was sufficient. 


The court, however, did not rest its 
decision solely on the presumed contin- 
uing existence of the trust entity with- 
in the domicile of the settlor, but found 
that the court had jurisdiction of both 
“the trust and the assets subject to 
it***.” The basis of its finding of juris- 
diction of the trust was that the domicil- 
iary Court “was supervising its admini- 
stration by [the trustee]; he had sought 
its construction of the trust, and had 
made accounting reports to the Superior 
Court, one such having been filed by 
him . . . more than a year after the 
beneficiaries petitioned that he be re- 
moved.” As to the court’s jurisdiction 
_ over the trust property, it said: 


“The Superior Court, having exer- 
cised its inherent power as a court 
of equity to establish a trust over 
assets subject to its control, and be- 
ing engaged in supervising the admin- 
istration thereof by its appointed 
trustee, did not lose jurisdiction over 
the trust or the trust assets merely 
because the trustee wrongfully re- 
moved the assets to his new domicile 
in the District of Columbia, nor did 
the trustee’s absence from North 
Carolina impair or destroy such 
jurisdiction.” 


It relied upon the proposition that if a 
res is within the territorial jurisdiction 
of a court and is brought within its 
control by appropriate process or seiz- 
ure or the equivalent. the subsequent 
accidental, fraudulent, or improper re- 
moval of such res from such court’s cus- 
tody will not impair the court’s juris- 
diction. 


™163 F. (2d) 809 (1947). 
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As we shall point out later it is 
doubtful whether the reasons given by 
the court were sound in the absence of 
the doctrine as to the continued presence 
of the trust entity within the state of 
the domicile of the testator. 


Other cases recognizing the continu- 
ing independent existence of the trust 
entity at the domicile of testator or 
settlor of the trust are referred to in the 
note.”* 


When the court of original probate, 
or of the domicile of the testator, has 
already assumed jurisdiction of a trust 
established by the testator’s will by en- 
tertaining a proceeding for the settle- 
ment of the trustee’s account, or for 
the appointment of a successor trustee, 
or the like, although such court has no 
jurisdiction, except that based on the 
continuing entity of the trust at the 
domicile of the testator establishing 
such trust, the courts of the state which 
have jurisdiction based on the situs of 
the trust property res will, as a matter 
of comity, recognize the jurisdiction of 
the courts of the dumicile of the testa- 
tor, and decline to entertain an action 
or proceeding relating to such trust.?* 


Asserted Basis of Jurisdiction 


To justify their claim to jurisdiction 
where neither the trust assets nor the 
trustee are within their territorial juris- 
diction, some of the courts of original 
probate or of the domicile of the testator 
have sought to bolster their position by 
other theories. Let us briefly examine 
these. 


First, the trustee should be treated in 
the same manner as an executor. It is 
now well recognized that an executor is 
an officer of the court. Although he is 
said to be appointed by the will, his 
appointment must be confirmed by the 
court and he has no authority to repre- 
sent or speak for his decedent’s estate 
until he receives his commission in the 
form of letters testamentary from the 
court. He may be sued only in the 
territorial jurisdiction of the court of 


2Schuster v. Superior Court of California, 98 
Cal. App. 619, 277 Pac. 509 (1929); Marsh v. 
Marsh’s Executors, 73 N.J. Eq. 99, 67 Atl. 706 
(Ch. 1907): Matter of Bradford, 165 Misc. 736, 1 
N.Y.S. (2d) 539 (Surr. Ct., N.Y. Co. 1937); Mat- 
ter of Berry, 178 App. Div. 144, 164 N.Y. Supp. 
990 (1st Dept. 1917); Toronto General Trusts Corp. 
v. Chicago, Burlington & Quincy R. R. Co., 123 
N.Y. 37 (1890); Estate of Barrett, N.Y.L.J., June 
17, 1954, p. 7 (Surr. Ct., N.Y. Co., 1954). 


23Although the facts in many of the cases here- 
tofore cited would justify the citation of many of 
those cases, see particularly In re Cronin, 326 Pa. 
348, 192 Atl. 397 (1937); Marsh v. Marsh’s Execu- 
tors, Schuster v. Superior Court, Matter of Brad- 
ford, n. 22; Smith v. Central Trust Co., 154 N.Y. 
333, 48 N.E. 553 (1897). 


which he is an officer.** Being an off- 
cer of the court his possession is that of 
the court, and the assets are appropri- 
ately deemed to be in custodia legis. 


The extension of this doctrine to a 
trustee appointed by a will is contrary 
to long established law. Distinctions be. 
tween executors and trustees have been 
repeatedly noted by the courts. A trus- 
tee takes as a devisee or legatee, directly 
under the will, which is the source of 
his authority.2> He is no more subject 
to direction and supervision than a trus- 
tee accepting the duties of a trustee 
under a deed of trust. 


For many years testamentary trustees 
were not required to qualify as such 
by filing oaths or bonds or other under. 
takings that they would faithfully per- 
form their trust. Of later years, however, 
the requirement for qualification has 
been imposed in many states, and in 
some cases a trustee is required to ap- 
point the clerk of the court of probate 
his agent to receive process in any pro- 
ceeding affecting the trust. For conveni- 


ence in supplying evidence that a testa- 
mentary trustee is still acting as such, [ 
it has also become customary for the | 
probate court to issue letters of trustee- 


ship. 


This certainly justifies the remarks 
of Judge Cardozo in Helme v. Buckelew, 
that he found little room for any dis- 
tinction between executors and _trus- 
tees;7® but in spite of these remarks it 
does not appear that the law has yet 
been established that a _ testamentary 
trustee is now to be regarded as an 
officer of the court and subject to the 
limitations flowing from this. 


Custody of Law 


Second, independently of any claim 
that the trustee is an officer of the court, 
we find statements that the property is 
held in custodia legis. In Boone v. Wac- 
hovia Bank and Trust Co.”* where this 
was asserted, the court also spoke of a 
trustee having been appointed by the 
court. This was contrary to the fact, 


Beale, Conflict of Laws, § 512.1; Burrowes ¥. § 
Goodman, 50 F. (2d) 92 (2nd C-1931); Helme v. f 


Buckelew, 229 N.Y. 363, 128 N.E. 216 (1920). 


Toronto General Trusts Corp. v. Chicago, But- 
lington & Quincy R. R. Co., 123 N.Y. 37 (1890); 


Strawn v. Caffee, 235 Ala. 218, 178 So. 430 (1938); f 
Farmers Loan and Trust Co. v. Pendleton, 31 f 
(N.Y. Sup. Ct f 
1902), Matter of Webb, 11 Hun 124, (N.Y. Sup. ff 
Ct. 1877), Matter of Hoyt, 103 Misc. 614 (Surt ff 


Mise. 256, 75 N.Y. Supp. 294 


Ct., N. Y. Co. 1918), Scott on Trusts, § 6. 


*Supra, note 24. See also Jenkins v. Lester, 0 


20; Schuster v. Superior Ct., n. 22; Marsh a 
Marsh’s Executors, n. 22; Everhart v. Provident } 


Life and Trust Co., n. 18. 
Supra, n. 21. 
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the only act of the court with respect to 
appointment, so far as the opinion indi- 
cates, being the admission of the will to 
probate. 


If we accept the fact that a testamen- 
tary trustee is not appointed by the 
court, but by the will, and is not an 
officer of the court, it is difficult to ac- 
cept such statements as accurate. We 
know of no statute or rule of court 
that a trustee of a testamentary trust 
shall continue subject to all orders of 
the court of probate until the complete 
administration of the trust. Such statutes 
relating to the administration of dece- 
dents’ estates, referred to in Michigan 
Trust Co. v. Ferry,?® have no relation 
to trusts.?° 


28228 U.S. 346. 
*Matter of Hoyt, n. 25. 
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Third, there have been assertions that 
the court of probate has continuing 
jurisdiction. Again it seems difficult to 
accept this as an accurate statement. 
The mere probate of the will gives no 
jurisdiction to the court over the trustee 
named in the will. It is true that there 
is a doctrine that a court of equity, hav- 
ing once accepted jurisdiction of a 
trust, such jurisdiction will continue. In 
Boone v. Wachovia Bank & Trust Com- 
pany,®° it appeared that in addition to 
the probate of the will the court of 
original probate had actually continued 
to supervise the administration of the 
trust, having construed the will and 
having received accounting reports from 
the trustee, but that is not true in many 
instances. But the assertion that the 


30Supra, n. 21. 





trust assets continued in the jurisdiction 
of the court would seem to be of doubt- 
ful validity. The court had never seized 
such assets or taken them into its cus- 
tody. Its jurisdiction of those assets 
rested solely in their location within the 
territorial jurisdiction of the court. 
When they were no longer situated there 
it seems that the in rem jurisdiction 
over those assets ceased. 


However, as heretofore stated, the 
jurisdiction of testamentary trusts by 
the courts of the domicile of the testa- 
tor or the court of original probate is 
well established and recognized not only 
by those courts themselves, but frequent- 
ly by other courts which have jurisdic- 
tion based on the presence of the trust 
property res. 
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Suggested Basis of Jurisdiction 


_Let us briefly consider what that 
separate trust entity may be, which gives 
such courts continuing jurisdiction in 
rem. It seems to be a relationship not 
unlike that of the marital relationship, 
which is recognized as conferring in 
rem jurisdiction to adjudicate with re- 
spect thereto. In the case of trusts, it 
would seem to be a special relationship 
established by a testator or settlor rais- 
ing an obligation on the part of the 
trustee and the courts to see that the 
wishes of the testator or settlor are not 
disappointed. It seems, therefore, some- 
thing in the nature of a relationship 
which pertains to the courts of the testa- 
tor’s domicile, being an obligation to 
enforce the trust. If we think of this 
relationship as an entity, then there 
seems to be no difficulty in adding the 
concept that the situs or domicile of 
this entity continues until another is 
legally acquired. 


We submit that such a conception is 
fundamentally more acceptable than 
some of the other reasons advanced by 
some courts, which are in many cases 
unconvincing when examined critically. 
The idea of such continuing relationship 
or entity is certainly no stranger or 
more difficult to accept than that main- 
tained in a recent case in New York, 
where it was asserted that, if a marriage 
is performed in New York, under the 
statutes of that state, the courts of 
New York have continuing jurisdiction 
in rem to adjudicate with respect to the 
marriage relationship so established.** 


An examination of the authorities 
cited seems to establish that, first, the 
trust relationship or entity is separate 
and distinct from the trust property, and 
constitutes a res which gives the courts, 


“| Ziesenisa v. Zieseniss, N.Y.L.J., March 18, 1954, 
p. 7 (Sup. Ct., Sp. Term, N.Y. Co., 1954). 


When in need of — 


not only of original probate but of the 
domicile of the testator, continuing jur- 
isdiction in rem, and, second, that the 
trust property also constitutes a trust 
res, which gives the courts of the state 
where such res is located jurisdiction 
in rem to adjudicate with respect to all 
matters involving the trust relationship 
at least with respect to the trust prop- 
erty within such state. 


Further it appears that the jurisdic- 
tion of neither court is exclusive but 
concurrent, and, as a matter of comity, 
the courts will generally recognize that 
the court first entertaining an action or 
proceeding where it has jurisdiction of 
either trust res should continue such 
action or proceeding, without interfer- 
ence by other courts. 


Choice by Testator 


What has been said above with re- 
spect to the jurisdiction of the courts 
of the domicile of the testator has, how- 
ever, an important exception. A testator 
may, if he chooses, establish the situs 
of a trust created by his will in a 
foreign jurisdiction, if he directs, either 
expressly or impliedly, that the trust 
assets shall be administered in such 
jurisdiction. This is stated both in the 
Restatement on Conflict of Laws, and 
by Beale, which state further that, when 
a testator appoints a bank or trust com- 
pany of a foreign state the trustee of a 
trust established by his will, he thereby 
manifests an intent that the situs of the 
trust shall be where the trustee carries 
on its business.** 


This has been recognized by both 
the courts of original probate as well as 
by the court to which the place of ad- 
ministration has been shifted. Thus in 


®2Restatement on the Conflict of Laws, Sec. 298 
Comment (c), Beale on the Conflict of Laws, Sec. 
297.1. 
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Farmer’s Loan and Trust Company v. 
Ferris, supra, the New York Supreme 
Court sustained its jurisdiction to settle 
the account of a New York trust com- 
pany, which had been appointed trus. 
tee by the will of a resident of South 
Carolina. The South Carolina probate 
court had directed payment to the New 
York trust company. 


In Matter of Rogers** the New York 
court held it did not have jurisdiction 
in rem, where New Jersey executors had 
removed the trust assets to New Jersey.** 


The establishment of the situs of the 
trust in a foreign jurisdiction may be 
accomplished directly by the testator, 
or pursuant to a power granted by the 
testator.*® 


An important exception to this prin- 
ciple must be noted. Where it is essen- 
tial to the maintenance of the public 
policy of the domicile of the testator to 
retain jurisdiction of the trust, it is un- 
doubtedly appropriate for the courts of 
that state to decline to permit the trust 
situs to be moved elsewhere.*® 


Effect of Testator’s Intent 


A number of cases refer to the in- 
tent of the testator or settlor as bearing 
upon the situs.*? The intent of a settlor 
may, of course, be found to be deter- 
minative of the law of which state shall 
govern the validity, construction or ad- 
ministration of a trust: but jurisdiction 
depends on the existence of certain facts, 
not mere intent. Instead of considering 
the intent for the purpose of determin- 
ing jurisdiction, it would seem more 
appropriate to consider whether the acts, 
which have been done by the trustee 
with respect to the location of the trust 
assets and in establishing the place of 
administration, accords with the intent, 
either expressed or implied, of the testa- 
tor or settlor. If such actions are found 


332295 App. Div. 286 (1929) aff’d. 254 N.Y. 692 
(1930). 


%See also Matter of Shipman, 179 Misc. 303, 40 
N.Y.S. (2d) 373 (Surr. Ct., Queens Co. N.Y. 
1942); Erdheim v. Mabee, n. 16; Keeney v. Morse, 
n. 18; Farmers Loan and Trust Co. v. Pendleton, 
n. 25. 


Matter of Vanneck, 158 Misc. 704, 286 N.Y. 
Supp. 489 (Surr. Ct., N.Y. Co. 1906): In re Math- 
ew’s Estate, 64 N.Y.S. (2d) 662 (Surr. Ct., N.Y. 
Co. 1944). 


%Estate of John W. Barrett, N.Y.L.J., June 11, 
1954, p. 7 (Surr. Ct., N.Y. Co., 1954) (rule against 
perpetuities). See also City Bank Farmers Trust 
Company v. Cheek, 93 N.Y.L.J. 2941, June 7, 1935 
(N.Y. Sup. Ct. Sp. Term 1935); Land “Trusts in 
the Conflict of Laws,” p. 247-28. 


%Erdheim v. Mabee, n. 16; Farmers’ Loan and 
Trust Co. v. Ferris, 67 App. Div. 1, 73 N.Y. Supp. 
475 Ist Dept. N.Y., 1901); Matter of Shipman, 0 
34; Matter of Vanneck, n. 35. 


TRUSTS AND ESTATES 


to | 
ma 


! 
the 
jur 
den 
esta 
of | 
it is 
of t 
or 
sett] 
cou 
in 
pro} 
plac 
plac 
well 


A 
resic 
expr 
tran: 
ister 
tee 
prop 
testa 
juris 
state 
will. 


Le 
far ¢ 
wher 
truste 
domi 
trust 
move 
trust 
the ty 
intent 
the pl 
the fe 
which 
he he 
sets vy 
prope 

Let 
testatc 
the p 
origin 
anothe 
there 
the tri 
was } 
situs | 

In ] 
0., S$ 
Date a 
ion, t 
questi 
ould 


0 his 








) Origins 


Assets 
: lthou 








DcToR 


me 
ttle 
9m- 
rus- 


pate 
New 


ork 
tion 
had 


34 


the 
be 
itor, 


the 


yr in- 
ssen- 
iblic 
yr to 
; un- 
ts of 
trust 


e in- 
aring 
attlor 
leter- 
shall 
r ad- 
ction 
facts, 
ering 
rmin- 
more 
: acts, 
rustee 
trust 
ce of 
ntent, 
testa- 
found 


“Y. 592 


303, 40 
». N.Y. 
Morse, 
ndleton, 


6 ON... 
e Math- 
t., N.Y. 


June 17, 
_ against 
-g Trust 
» 7, 1985 
‘rusts in 


oan and 
y. Supp. 
yman, D 


STATES 


to conform to such intent, then the acts 
may be accepted as being lawful. 


As we have seen from the cases, if 
the trustee keeps the property in a 
jurisdiction other than that of the resi- 
dence of the testator or settlor and 
establishes such place as that of the seat 
of administration of the trust, and, if 
it is found that such action on the part 
of the trustee accords with the express 
or implied intent of the testator or 
settlor, then we may be sure that the 
courts of that place have jurisdiction 
in rem over such trust, for the trust 
property res is definitely located in such 
place. In fact it would seem that that 
place is the situs of the trust entity as 
well as the trust property. 


Assume that a testator appoints a 
resident of a foreign state as trustee and 
expressly directs that the property be 
transmitted to the trustee to be admin- 
istered in the foreign state. If the trus- 
tee so appointed refuses to accept the 
property, it follows that the intent of the 
testator will have no effect in conferring 
jurisdiction on the courts of the foreign 
state over the trust established by his 
will. 


Let us assume that a testator goes so 
far as to state that he does not care 
where ‘the trust is administered. The 
trustee, a resident of the state of the 
domicile of the testator, receives the 
trust in that state, but subsequently 
moves to another state and takes the 
trust assets with him and administers 
the trust in that state. The absence of 
intent on the part of the testator as to 
the place of administration will not alter 
the fact that the courts of the state to 
which the trustee removes and in which 
he holds and administers the trust as- 
sets will have jurisdiction of the trust 
property res. 


Let us assume, however, that the 
testator has remained entirely silent on 
the place of administration, but the 
original domiciliary trustee removes to 
another state with the trust assets and 
there continues the administration of 
the trust. In Hussey v. Sargent, supra, it 
was held that the courts of the new 
situs had jurisdiction. 


In Boone v. Wachovia Bank & Trust 
0., supra, the court of original pro- 
bate apparently indulged in a presump- 
ion, the correctness of which might be 
questioned by some, that the trustee 
ould not properly move the trust assets 
0 his new domicile. It removed the 


Ptiginal trustee for such removal of the 


Assets and other breaches of trust. 
Although, the United States District 
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Court for the District of Columbia sus- 
tained the jurisdiction of the court of 
original probate, it did not deny that 
it also had concurrent jurisdiction of 
the trust. 


In National City Bank v. Beebe, supra, 
the court said “the attempt to distingu- 
ish the Ferris case (supra) on the basis 
of the designation by the decedent there 
of a non-resident trustee is without sub- 
stance.” 


We submit that the correct view is 
that in determining the situs of the trust 
property res, the intent of the testator 
is not controlling. However, when jur- 
isdiction is based on the situs of the 
trust entity, the intent of the testator or 
settlor is doubtless controlling. If the 
testator or settlor directs, either express- 
ly or impliedly, that the trust assets 
shall be administered in some state 
other than that of his domicile, and the 
trust property is removed to such state 
and there administered, it appears that 
the trust entity is thereby established 
not at the domicile of the testator, but 
in such foreign state. 


This seems to have been the conclu- 
sion in Greenough v. Osgood,** involv- 
ing a trust established by deed. The 
settlor, who was not a resident of Mass- 
achusetts, pursuant to an antenuptial 
agreement transferred property by deed 
of trust to two residents of Massachu- 
setts. The securities and documents of 
title were always kept in Massachusetts. 
The settlor reserved a power of appoint- 
ment over the trust fund, if she sur- 
vived her husband. She did survive and 
exercised the power bv will, which was 
admitted to probate in New York, of 
which state she was a resident at her 
death. It was held that the courts of 
Massachusetts had jurisdiction over the 
trust and the exercise of such power of 


$8235 Mass. 235, 126 N.E. 461 (1920). 


appointment. The court stated that al- 
though the settlor was not domiciled in 
Massachusetts she made it plain that 
the trust should be administered under 
the laws of Massachusetts. 


Other Aspects 


In considering the jurisdiction of the 
courts over trusts it may be well to call 
attention to certain other aspects of this 
subject. Where, in the case of a testa- 
mentary trust, a power of appointment 
over the trust property or some interest 
therein is conferred, the validity of the 
exercise of that power is to be deter- 
mined generally according to the law 
of the domicile of the testator creating 
the power, and the courts of such domi- 
cile have jurisdiction to determine the 
validity and construction of the instru- 
ment exercising such power, although it 
be a will of a resident of another state. 
It is read into and deemed to be part of 
the instrument granting the power.*® 


Where, however, a settlor of a trust 
established by deed transfers property 
to a trusteé in a state in which he is 
not domiciled and either directly or in- 
directly declares that it shall be there 
administered and that the laws of such 
other state shall govern such trust and 
its administration, the validity of the 
exercise of a power of appointment over 
the trust fund or some interest therein 
is to be determined according to the 
law of the situs so established by the 
settlor, and the courts of that state have 
jurisdiction to determine such validity.*° 


The removal of trustees and appoint- 
ment of successors must generally de- 
pend on the jurisdiction of the court 


Matter of Bradford, n. 22; Estate of Barrett, 
n. 36; New York Life Insurance & Trust Co., 189 
N.Y. Supp. 695, aff’d. 157 App. Div. 916, aff’d. 
209 N.Y. 585 (1913). 


49°Greenough v. Osgood, n. 38; Russell v. Joys, 
227 Mass. 268, 116 N.E. 549 (1917). 
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over one or the other aspects of the 
trust res. The courts of the domicile of 
the testator having jurisdiction of the 
trust entity res have appointed successor 
trustees.*! Courts having jurisdiction of 
the trust property res also have power 
to appoint a successor trustee.*? In one 
case where the court acquired jurisdic- 
tion over the trustees and beneficiaries 
it also removed trustees for mala fides 
and appointed a successor.** 


The courts having territorial jurisdic- 
tion over any place where trust assets 
may be found should have jurisdiction 
of such assets to cause them to be re- 
stored to the trust** in the same manner 
that the courts will entertain an action 
in personam against one alleged to have 
improperly converted trust assets.*® But 
jurisdiction over certain trust securities 
alone will not support jurisdiction over 
the trust.*¢ 


Multiple Trustees 


Where there are multiple trustees re- 
siding in different states, it seems obvi- 
ous that the situs of the trust, whether 
we consider the trust entity or the trust 
property, is not to be found in each 
state where there is a trustee. No differ- 
ent rules should prevail in determining 
the situs of the trust entity whether a 
single or plural trustees are appointed. 


“Smith v. Central Trust Co., n. 23; Toronto Gen- 
eral Trusts Corp. v. Chicago, B. & Q. R.R. Co., 
n. 25; Matter of Bradford, n. 22; Boone v. Wach- 
ovia Bank & Trust Co., n. 21. 


“Du Puy v. Standard Mineral Co., 88 Maine 202, 
33 Atl. 976 (1895); Putnam v. Lincoln’ Safe De- 
posit Co., n. 12; Farmers’ Loan and Trust Co. v. 
Pendleton, n. 25. 


“Jones v. Jones, 8 Misc. 660, 30 N.Y. Supp. 177 
(N.Y. Sup. Ct. 1894). 


“Matter of Webb, n. 25; Squier v. Houghton, 
131 Misc. 129, 226 N.Y. Supp. 162 (N.Y. Sup. Ct. 
1927). 


“Toronto General Trusts Corp. v. Chicago, B. & 
Q. R. R. Co., n. 25. 


“Taylor v. Taylor, 112 N.Y.S. (2d) 590 (N.Y. 
Sup. Ct. Sp. Term, 1951). 
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In determining the situs of the trust 
property res, the actual location of the 
assets and the place of their administra- 
tion should undoubtedly be the deter- 
mining factors. Usually the determina- 
tion of this will present no problem. In 
many cases, one of the trustees is made 
the agent of all the trustees to carry out 
all ministerial functions, after matters 
requiring the exercise of the trustees’ 
discretion have been determined. Where 
a bank or trust company is one of the 
trustees the assets are usually entrusted 
to its custody and the actual administra- 
tion is carried on at its place of busi- 
ness. The same is true where individual 
trustees employ a bank or trust com- 
pany as agent. In other cases, an office 
for the administration of the trust is 
established and placed in charge of a 
secretary, and the securities are put 
in a safe deposit box near the admini- 
strative office. 


It seems to follow that, if the admini- 
stration and assets are located within 
the territorial jurisdiction of one or 
more of the trustees, then that must be 
the situs of the trust property res. If 
none of the trustees resides within that 
territorial jurisdiction it would seem 
that the trust property res must never- 
theless be at the place of deposit and 
administration of the assets. 


But what of the action or proceeding 
against one of the trustees, over whom 
personal jurisdiction is obtained, in a 
court not having territorial jurisdiction 
over the trust, either of the trust entity 
or the trust property? This subject has 
been dealt with by the courts on a very 
practical basis. They have recognized 
that jurisdiction in personam over one 
of the trustees, without jurisdiction over 
the trust entity or property, will be of 
no avail for, unless the trust instrument 
otherwise provides, all trustees must act 
in unison. Therefore, a judgment requir- 
ing one of the trustees to do certain acts 


Wisconsin 


TRUST Company 
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relating to the trust property would be 
without effect for such a trustee does 
not control that property. Therefore, 
the courts have declined to entertain 
such actions.*? 


Where a proceeding is instituted in 
the courts which have in rem jurisdic. 
tion over the trust to require the trustees 
to account or to take other action with 
respect to the trust fund, and it is not 
possible to obtain personal jurisdiction 
of all of the trustees, such a court should 


_ not be powerless to proceed. Construc- 


tive service on trustees without the jur. 
isdiction of the court should be suffici- 
ent. If any trustee fails to observe any 
order or judgment which might be en. 
tered in such proceeding, then it seems 
that the court may remove such trustee, 
and if necessary appoint a successor.*” 


Policy Considerations 


Let us consider the matters of policy 
which should guide the courts in deter- 
mining whether or not they should 
assume jurisdiction of actions or pro- 
ceedings affecting trusts. 


Every trustee is entitled to require 
that no order or judgment shall be en- 
tered with respect to the trust, its ad. 
ministration, the validity or construc: 
tion of the trust instrument or with re- 
spect to the settlement of his accounts 
as trustee, unless the court has jurisdic- 
tion of the trust res, and all parties in 
being having or who may have any 
interest in the trust are joined as par- 
ties, by either personal or constructive 
service of process upon them, so that 
any such order or judgment will be 
binding not only upon them, bu 
through virtual representation on all 
parties who may thereafter be born and 
acquire such an interest. 


No trustee should be subjected to the 
double jeopardy of being required to 
account in different courts to differen! 
parties, or to the possibility of having 
inconsistent judgments entered by the 
courts of different jurisdictions. There: 
fore, no court should entertain any a¢: 
tion or proceeding against a_ trustee 
with respect to a trust unless it has 
jurisdiction of the trust res, either of 
the trust entity or of the trust property, 
except where and to the extent that this 
seems reasonably necessary to protec! 
the trust estate or the interests of one 
or more beneficiaries of the trust. 


4IKane v. Lewis, 282 App. Div. 529, 125 N.YS. 
(2d) 544 (N.Y. 8rd Dept. 1953); Everhart * 
Provident Life and Trust Co., n. 18. 

472See Boone v. Wachovia Bank & Trust Co. ™ 
21. 
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{n the case of a trustee Sno is charged 
with conversion or misappropriation of 
trust property, no court having acquired 
personal jurisdiction of the trustee 
should refuse to lend assistance to the 
protection of the trust but, unless it has 
jurisdiction of the trust res of either 
character above mentioned, it should 
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with | not go further in attempting to super- 
S not | vise the execution of the trust. Many 
ction | actions against a trustee take the form 
hould | of a demand for an accounting. It is 
struc: § suggested that, if the court has not jur- 
> Jur § isdiction of the trust res, it should not 
uffici- § entertain any action or proceeding for 
© any § an accounting of a trustee unless mis- 
e €n- § appropriation or other malfeasance is 
seems F alleged. Where this ic alleged then it 
ustee, f would seem that the following is the 
or." | appropriate course which should be 
pursued : . 
policy Before entering an interlocutory order 
deter. | or judgment requiring the trustee to 
hould § account, it should require strict proof 
- pro-§ of the allegations of ‘ misappropriation 
or other malfeasance. Even if such proof 
aid be offered, it should restrain further pro- 
i ceedings, upon proof that the trustee 
ae has instituted a proceeding or an action 
for the settlement of his account in a 
struc: aig ip RE 
th ref Ourt having jurisdiction of the trust 
res, and such action or proceeding is 
— being diligentl ted 
risdic y prosecuted. 
nas <% Multiple Proceedings 
e any 
s par f— Where courts of two territorial juris- 
ructive § dictions have concurrent jurisdiction of 
o that§ a trust res, a trustee should not be re- 
ill be§ quired to proceed in two courts at the 
|, but§same time. It would seem that as a 
on alf matter of comity a trustee should be 
rn ani§ permitted to continue a proceeding or 
action commenced in one jurisdiction 
without interruption or harassment in 
to the} another. A good example of such pos- 
red 108 sible harassment was presented in Na- 
fferent tional City Bank v. Beebe, supra. 
having 
by they Where a proceeding has been started 
There-§" the court of original probate, or a 
ny ac-§ Ourt of the domicile of the testator, the 
trustee§ urts having jurisdiction of the trust 
it has§ Property res, will as a matter of comity 
her of decline to entertain an action or pro- 
operty, ceeding or will stay further proceedings 
rat this Pending the outcome of the action or 
protect proceeding in the domiciliary court. It 
of onef WOuld seem that, in the absence of some 
t. compelling reason to act otherwise, the 
domiciliary courts should pursue the 
5 nS te Course when an action or proceed- 
hart “8 Ng is first initiated in the courts having 
on jurisdiction of the trust property res. 
In determining whether they should 
STATES 
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or should not entertain jurisdiction of 
various proceedings, the courts have 
very properly been influenced by con- 
sidering whether the trustee could or 
could not be compelled to account with 
respect thereto in any other jurisdic- 
tion.*8 


In dealing with all such questions, it 
is obvious that the courts should recog- 
nize that their function is to assist bene- 
ficiaries and trustees in the adjustment 
of disputes and in their supervision of 
the administration uf such trusts and 
not to impose their jurisdiction where 
this is not desired. If there is a court 
of some other territorial jurisdiction 
which may perform such functions with 
greater convenience to most of the par- 
ties, such court should be afforded every 
opportunity to do so. 


It would seem that as a matter of 
public policy, the mobility of trusts of 
intangible personal property should be 
recognized where it appears that a 
change in the place of administration 
of such a trust will accommodate the 
convenience of those beneficially inter- 
ested therein. Two recent proceedings 
in New York give point to this. 


In Application of New York Trust 
Co.*® the deed of trust authorized the 
individual trustee to request the resigna- 
tion of the corporate co-trustee and to 
appoint a successor. He requested the 
resignation of the New York trustee 
and appointed a California corporation 
as successor co-trustee. On an applica- 
tion of the New York trust company to 
settle its account and for instructions, the 
question presented was as to whether 
the power to request the resignation of 
the corporate trustee and appoint a suc- 
cessor included the power to change the 


‘Hussey v. Sargent, supra, note 19; Greenough 
v. Osgood, n. 38; Farmers’ Loan and Trust Co. v. 
Ferris, n. 37. 


4987 N.Y.S. (2d) 787, 195 Mise. 598 (N.Y. Sup. 
Ct. Sp. Term 1949). 


situs of the trust. The court wisely held 
that it was valid to move-ihe situs of 
the trust to California. It based this 
decision on the absence of any direction 
in the will that a successor trustee must 
also be a New York corporation, which 
it considered significant because the 
beneficiaries were residents of Califor- 
nia at the time of the execution of the 
will, and the testator must have realized 
that it would be more convenient for 
them to have it administered there and 
would have prohibited the transfer if he 
had wanted to. 


Similarly in Matter of Shipman,®® 
where a New York testator directed that 
upon the termination of the trust estab- 
lished in New York for his widow, part 
of the property should be transferred to 
a Massachusetts corporation in trust for 
his son and daughter-in-law, the New 
York court directed transfer to the 
Massachusetts corporation, which quali- 
fied in Massachusetts. 


But in Estate of Firth,®' where a 
trustee under the will of a resident of a 
foreign country, who executed his will 
in New York and directed that the will 
“be construed and regulated by the 
laws of the State of New York,” made 
application for permission to move the 
trust assets to Pennsylvania, the court 
concluded that it had no authority to 
permit a change in the situs of the trust 
since the testator directed that his estate 
be regulated by New York law. 


Convenience of Beneficiaries 


This raises the question whether the 
right to change the situs of a trust 
should depend on an express or implied 
authority to do so in the trust instru- 
ment, or in the absence of an express 
prohibition, such right should be recog- 


S0Supra, n. 34. 


SIN. Y.L.J., Nov. 30, 
N.Y. Co. 1953). 


1958, p. 1260 (Surr. Ct. 
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nized as reasonable and appropriate, if 
it will accommodate the convenience 
of the parties interested or a majority 
of them. The assent of the settlor or 
testator to such change should be pre- 
sumed, if such change will be helpful 
to the parties interested. 


In most of the cases cited where a 
change of situs or the establishment of 
a situs different from that of the domi- 
cile of the testator has been approved, it 
seems that the courts have recognized 
that the convenience of the beneficiaries 
of the trust would be served either by 
establishing or moving the situs of the 
trust to a jurisdiction different from 
that of the testator or settlor, and that 
this was a factor which should be con- 
sidered by the courts. We submit that 
such an approach should prevail. 


If the convenience of the beneficiaries 
or a majority of them is to be a deter- 
mining factor, how far is it desirable 
that the modern tendency should be en- 
couraged of requiring that each trustee 
should qualify in the state of the testa- 
tor, and designate the clerk of the Pro- 
bate Court to receive process in any 
proceeding instituted against him? Of 
course, this doubtless serves a useful 
purpose in enabling the beneficiaries to 
require an unfaithful or recalcitrant 


trustee to justify his conduct before the 
court of original probate. This conveni- 
ence to the beneficiaries undoubtedly 
should be insisted upon, but it should 
not be interpreted by the courts as per- 
manently anchoring the situs of the 
trust to the place of domicile of the 
testator. 


It is suggested that, as an auxiliary 
step to promote the convenience of the 
beneficiaries and the trustees, provision 
should be made for moving the situs 
when it is made to appear that there is 
good reason for doing so. Doubtless, 
where authority to move the situs is 
granted, provision should be made for 
cancellation of a designation to receive 
process and of any. undertaking to ac- 
count to the court of original probate. 


In conclusion we refer to the major 
factors which should be considered in 
passing on any question relating to es- 
tablishing or moving the place of admin- 
istration of a trust. 


First, we should consider the desire 
and convenience of the interested par- 
ties, including the trustee, for a faith- 
ful trustee should be also accommo- 
dated. Men of character should be en- 
couraged to undertake such responsi- 
bilities, and this can only be done by 
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treating trustees with the utmost fair. 
ness and consideration. 


Reference should then be made to the 
trust instrument to ascertain whether 
any express provision thereof would be 
defeated by such action, or whether 
there is any dominant wish of the testa. 
tor or settlor which would be defeated. 
It is suggested that unless there is some 
manifestly important reason for not 
granting the request of the interested 
parties, the courts should go so far as to 
regard any incidental direction, either 
expressed or implied, of the testator or 
settlor as being in the nature of a direc. 
tion with respect to the administration 
of the trust, which a court of competent 
jurisdiction may properly disregard in 
order to give effect to the dominant 
purpose of the trust to benefit the ob- 
jects of the testator’s or settlor’s bounty, 
or to improve the administration of the 
trust by accommodating the conveni- 
ence of the trustee. 
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PENSIONS 
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the Mine Workers and the Fur Workers. 


a forced reduction in benefits or even, 
as in the case of the Hosiery Workers, 
agreement to terminate the plan. 


In the last analysis the success of any 
pension plan will depend upon the f. 
nancial ability of the employer or em 
ployers to continue contributions to the 
plan. The financial outlook for a plas 
initiated by an employer has certain 
elements in its favor. Such a plan i 
generally started during a favorable 
business period. If the employer is wel 
advised, he chooses one which has 4 
flexible rather than a fixed rate of cor- 
tribution and starts his contributions 4 
the .maximum of the flexible rate, and 
continues on this basis as long as pos 
sible. Should business conditions sub- 
sequently deteriorate he can reduce his 
contributions or even eliminate them 
temporarily without financially impair: 
ing the plan. 


The fixed contribution rates of mult 
employer plans as well as the fixed-con 
tribution rate of plans collectively bat 
gained with a single employer (and i 
deed of some plans established on th 
employer’s initiative) can lead to theif 
financial impairment unless measuré 
are taken in advance to help thet 
weather any business storms ahead. 
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Attorney, Shell Oil Company, Tulsa, Oklahoma 


HE LAW OF OIL AND GAS, TO A CER- 
“eed degree at least, cuts across the 
whole field of American law. No longer 
is interest in this segment of the law 
localized among lawyers practicing in 
the major oil and gas producing states.’ 


One striking example of how the law 
of oil and gas becomes important to 
a lawyer who is not daily faced with 
such problems arises in connection with 
decedents’ estates. It is not uncommon 
for a person residing, for example, in 
New York or Philadelphia, to die own- 
ing mineral interests in one or more oil 
and gas producing states. Then, for ex- 
ample, the attorney for the family may 
be called upon for advice concerning 
whether ancillary administration will be 
necessary. The attorney for the family 
or for the lessee may be asked to advise 
how delay rentals and royalties should 
be paid or how a mineral interest may 
be leased for oil and gas. 


This paper will discuss some of the 
problems which arise in dealing with 
mineral interests owned by a decedent. 
It will not concern itself with oil and 
gas problems which may be peculiar to 
land which was the homestead of the 
decedent, nor with problems which may 
arise under the “open mine” doctrine, 
nor with questions pertaining to guard- 
ians and wards. Furthermore, no at- 
tempt will be made to discuss problems 
which may arise because the decedent 
was the owner of an oil and gas lease- 
hold estate, or a royalty interest as dis- 
tinguished from a mineral interest.” 


I. Nature of Mineral Interest 


There is a thoroughly recognized 
principle of law that A, the owner of 
land in fee simple, may convey by deed 
or by will all, or merely an undivided 





‘Although courses in oil and gas law have been 
offered for many years in most law schools located 
in the principal oil and gas producing states, many 
well known law schools have not included such a 
course in their curriculums until recently; e.g. 
Michigan announcement 1953-54, p. 29; Columbia 
1962-53, p. 41. 

“For a discussion of this distinction, see Section 
I, infra. 
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interest in, the oil, gas, and other min- 
erals in and under a given tract of land. 
If this is done by deed the instrument 
conveying the minerals is usually called 
a mineral deed, and the grantee becomes 
the owner of what is commonly referred 
to as a mineral fee.* Conversely, A, own- 
ing the fee simple, may convey to B 
by warranty deed but except and reserve 
unto himself all, or merely an undivided 
interest in, the oil, gas, and other 
minerals.® 

In other words, the minerals may be 
severed by proper conveyance.® The 


precise nature of the interest so severed ° 


will depend upon what theory of owner- 
ship has been adopted in the state in 
which the land lies.? But in all states 
one who owns a mineral interest is said 
to own land® or an interest in land, 
which for most legal purposes takes on 
all the attributes of the land itself.® 

For the purposes of this discussion a 
mineral interest should be distinguished 
from a royalty interest. As the term is 
used herein a mineral interest denotes 
that type of interest in the minerals 
wherein the owner thereof, as an inci- 
dent of his ownership,’° has the power 


*Kulp, Oil and Gas Rights, Sec. 10.6 (1954) or 
2 American Law of Property, Sec. 10.6 (1952). 


41A Summers, Oil and Gas, Sec. 131 (1954); 
Walker, Fee Simple Ownership of Oil and Gas in 
Texas, 6 Tex. L. Rev. 125 (1928). It is spoken of 
as a mineral fee even in states which have rejected 
the ownership in place theory. See Little v. Moun- 
tain View Dairies, 35 Cal. (2d) 232, 217 P. (2d) 
416 (1950). 


51A Summers, Oil and Gas, Sec. 133 (1954). 


®For a lucid discussion concerning severance of 
the minerals, see the opinions by Justice Gunn in 
Jilek v. Chicago, Wilmington & Franklin Coal Co., 
382 Ill. 241, 47 N.E. (2d) 96 (1943) and Shell Oil 
Co. v. Moore, 382 Ill. 556, 48 N.E. (2d) 400 (1943). 
See also Carlson v. Lindauer, 119 Cal. App. (2d) 
393, 259 P. (2d) 925 (1953). 


71A Summers, Oil and Gas, Sec. 136 (1954). 


SJilek v. Chicago, Wilmington & Franklin Coal 
Co., 382 Til. 241, 47 N.E. (2d) 96 (1943); Shell Oil 
Co. v. Moore, 382 Ill. 556, 48 N.E. (2d) 400 
(1943); Holloway’s Unknown Heirs v. Whatley, 
133° Tex. 608, 131 S.W. (2d) 89, 123 A.L.R. 843 
(1939). See also the remarks of Chief Justice Rin- 
fret in Turta v. C. P. R. and Imperial Oil, Ltd., 
(1954), 12 W.W.R. (N.S.) 97 at 108. 


°1A Summers, Oil and Gas, Sec. 134 (1954) and 
the cases cited therein. 


1eFor a discussion relating to the various inci- 
dents of ownership of a mineral interest, see Mor- 
ris, Some Legal Consequences Resulting From a 
Separation of the Incidents of Ownership of a 
Mineral Interest, 7 Okla. L. Rev. 291 (1954). 


to lease for oil and gas, the right of 
ingress and egress, and the right to re. 
ceive bonuses, delay rentals, and royal- 
ties. Conversely, the owner of a royalty 
interest, as defined herein, does not 
have the power, under normal circum. 
stances, to execute an oil and gas lease, 
nor does he have the right to receive 
bonuses or delay rentals. He is merely 
entitled to a share of the oil or the 
proceeds therefrom if, as, and when 
produced. In most jurisdictions it is 
possible to create by a proper convey- 
ance a royalty interest as above de. 
fined.‘ However, as pointed out, this 
paper will deal only with mineral inter- 
ests. 


Il. 


The general function of an admini- 
stration proceeding is said to have a 
three fold purpose:!* (1) To collect the 
assets, (2) to pay claims and satisfy 
creditors of the estate, and (3) to dis 
tribute the remaining assets to the next 
of kin or legatees. Thus the necessity 
for administration, particularly in the 
domiciliary state, will in all likelihood 
be determined not by whether the dece- 
dent owned a mineral interest, but by 
whether he had any debts or assets to 
be collected. Sometimes, however, the 
necessity for administration may stem 
solely from the fact that the decedent 
did own a mineral interest. This is espe: 
cially true, as will be pointed out, in 
connection with ancillary administration 
proceedings.1* 


Necessity for Administration 


A. Leased Mineral Interests 


1. Domiciliary Administration — 
Intestate Estates 


Suppose A dies ‘intestate, domiciled 
in and a resident of Illinois. He is the 
owner of two mineral interests, both 
covered by valid leases. One lease is 
within its primary term and, hence, de 


"3 Summers, Oil and Gas, Sec. 571 (1938). 


12Atkinson on Wills, Sec. 198 (1937); Bayse, Dis- 
pensing With Administration, 44 Mich. L. Rev. 32 
(1945). 


See Section II-A-2, infra. 
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lay rentals are payable thereunder. The 
other lease is being held by production 
and royalties are payable thereunder. 
Let us further assume that administra- 
tion proceedings are properly instituted 
and that delay rentals and royalties be- 
come due and payable during the course 
of administration. The question then 
arises: To whom should the lessee pay 
the delay rentals and royalties? 


The answer is largely dependent upon 
the powers of the administrator over 
land, as determined by the statutes in 
the various oil and gas producing states. 
That is to say, in case of intestacy it 
seems to be a principle recognized every- 
where that title to land descends directly 
to the heirs upon the death of the 
decedent.'* However, in some jurisdic- 
tions, and many of these are oil and 
gas producing states, land descends to 
the heirs subject to administration and 
subject to the possession of the admini- 
strator, who is, in some instances, speci- 
fically empowered by statute to collect 
the rents and profits from land coming 
into his possession during the course of 
administration. Therefore, the proper 
determination of the question: Who is 
entitled to the delay rentals and royal- 
ties? may well depend upon the pro- 
visions of the statutes in effect. 


In Illinois it would appear that the 
powers of an administrator or executor 
over the land of the decedent are ex- 
tremely limited.1° In fact, Justice Gunn 
has said: “The executor, unless granted 
an estate by the will, has no control or 
concern with the real estate of the de- 
ceased, except a power to subject it to 
sale for the payment of debts in the 
manner provided by the statute.” It 
therefore seems clear in our hypothetical 
case that in Illinois delay rentals and 
royalties payable during the course of 
administration are properly paid if 
paid to A’s heirs at law.’7 Indeed, this 
would seem to be in accord with com- 
mon law concepts in the absence of 


43 American Law of Property, Sec. 14.6 (1952). 


SHealea v. Verne, 343 Ill. 325, 175 N.E. 562 
(1981); Alward v. Borah, 381 Ill. 134, 44 N.E. (2d) 
865 (1942). 


'*Alward v. Borah, 381 Ill. 134, 44 N.E. (2d) 865 
at 867 (1942). 


"Sherman v. Dutch, 16 Ill. 283 (1855); Pritch- 
ard vy. McGregor, 205 Ill. App. 362 (1917); Hayne 
v. Fenton, 321 Ill. 442, 151 N.E. 877 (1926); Ohio 
Oil Co. v. Wright, 386 Ill. 206, 538 N.E. (2d) 966 
(1944); People v. Phillips, 394 Ill. 119, 67 N.E. 
(2d) 281 (1946); Central Pipe Line Co. v. Hutson, 
401: Ill. 447, 82 N.E. (2d) 624 (1948); Lipschultz 
». Robertson, 407 Ill. 470, 95 N.E. (2d) 357 (1950). 


See Sherman v. Dutch, 16 Ill. 283 (1855). See 
also 3 American Law of Property, Sec. 14.30 
(1952). In the absence of statute ordinary rent 
80es to the heir or devisee. 3 American Law of 
Property, Sec. 14.34 (1952); 2 Woerner, The 
American Law of Administration, Sec. 300 (1923). 
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statute giving the personal representa- 
tive power over land.'® 


By way of contrast, let us assume that 
A had died intestate while domiciled in 
Texas, that administration on his estate 
has been taken out and that he owned 
Texas mineral interests. Here the exec- 
utor or administrator is given consid- 
erable power and control over the real 
estate by statute :!® 
“When a person dies, leaving a law- 
ful will, all of his estate devised or 
bequeathed by such will shall vest 
immediately in the devisees or lega- 
tees; and all the estate of such per- 


19Tex. Civ. Stat. Ann. (Vernon, 1935) Art. 3314. 


son, not devised or bequeathed, shall 
vest immediately in his heirs at law; 
subject however, to the payment of 
the debts of the testator or intestate, 
except such as may be exempted by 
law; and, whenever a person dies in- 
testate, all of his estate shall vest im- 
mediately in his heirs at law, but 
with the exceptions aforesaid shall 
still be liable and subject in their 
hands to the payment of the debts of 
the intestate; but upon the issuance 
of letters testamentary or of admini- 
stration upon any such estate, the 
executor or administrator shall have 
the right to the possession of the 
estate as it existed at the death of 
the testator or intestate, with the 
exception aforesaid: and he shall re- 
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cover possession of and hold such 
estate in trust to be disposed of in 
accordance with law.” 


Many oil and gas producing states 
have statutes quite similar in nature. 
Thus the executor or administrator is 
entitled to possession of real estate and 
to the rents and profits” therefrom dur- 
ing the course of administration in 


Kansas,” California,22_ Oklahoma,”* 
Montana,”* Nebraska,”> Colorado,”® 
North Dakota,?? South Dakota,?® and 


Wyoming.” It is interesting to note that 
the Model Probate Code similarly pro- 
vides that the personal representative 
shall take possession of the property of 
the decedent and shall collect the rents 


and earnings therefrom.*° 


In these states there would seem to 
be no question but that delay rentals 
and royalties accruing after the death 


2oNot all of these statutes expressly provide that 
the executor or administrator is entitled to collect 
the rents and profits, but as Professor Simes and 
Mr. Bayse point out “*** this would seem to be 
implied whe~-e he is given a right to possession.” 
Simes and Bayse, The Organization of the Pro- 
bate Court in America, 43 Mich. L. Rey. 113 at 
129 (1944). 


2iKan. Gen. Stat. (1949) Sec. 59-1401. The stat- 
ute provides that the executor or administrator 
shall collect the “rents and earnings.” This lan- 
guage was adopted by the draftsmen of the Model 
Probate Code. See Sec. 124. 


2Cal. Prob. Code Ann. (Deering 1953) Secs. 300, 
581, 582. It should be pointed out, however, that a 
time limitation exists under Sec. 582 with respect 
to the possession of real property by the personal 
representative. 


%58 Okla. Stat. Ann. 290. 
*Rev. Code of Mont. 1947, Secs. 91-402, 91-3201. 
*Reissue Revised Stat. of Nebr. 1943, Sec. 30-406. 


21935 Colo. Stat, Ann. Replacement Vol. IV-B, 
Sec. 176-115. 


2™N. Dak. Rev. Code 19438, Sec. 30-1304. 
%S. Dak. Code 1939, Sec. 35.1101. 
2“Wyo. Comp. Stat. Ann. 1945, Sec. 6-1309. 


S°Sec. 124. 


%\California—In re Woodward, 31 Cal. 595 
(1867); Washington v. Black, 83 Cal. 290, 23 P. 
300 (1890); In re Porter’s Estate, 129 Cal. 86, 61 
P. 659 (1900); In re Bernal, 165 Cal. 223, 131 P. 
875 (1913); In re Jameson's Estate, 93 Cal. App. 
(2d) 35, 208 P. (2d) 54 (1949); Carlson v. Lind- 
auer, 119 Cal. App. (2d) 393, 259 P. (2d) 925 
(1954). 


Colorado—Galligan v. Thomas S. Hayden Realty 
Co., 62 Colo. 477, 163 P. 295 (1917). 


Kansas—In re Cline’s Estate, 170 Kan. 496, 227 
P. (2d) 157 (1951); In re Jones’ Estate, 174 Kan. 
506, 257 P. (2d) 116 (1953); In re Estate Ran- 
dolph, 175 Kan. 685, 266 P. (2d) 315 (1954). 


Montana—lIn re Bradfield’s Estate, 69 Mont. 247, 
221 P. 531 (1923); Swanberg v. National Surety 
Co., 86 Mont. 340, 283 P. 761 (1930). 


Oklahoma—Nolan v. Mathis, 134 Okl. 66, 272 P. 
874 (1928); Nolan v. Mathis, 147 Okl. 155, 295 P. 
801 (1931); In re Gentry’s Estate, 158 Okl. 196, 
18 P. (2d) 156 (1982); Cook v. Craft, 207 Okl. 
125, 248 P. (2d) 286 (1952); Bryan v. Seiffert, 
185 Okl. 496, 94 P. (24) 526 (1939); Globe In- 
demnity Co. v. Bruce, 81 F. (2d) 143 (1935). 


South Dakota—Federal Land Bank of Omaha v. 
Fjerestad, 66 S. Dak. 429, 285 N.W. 298 (1939). 


Texas—Jones v. Gibbs, 133 Tex. 627, 130 S.W. 
(2d) 265 (1939). °° 


Wyoming—Cook v. Elmore, 25 Wyo. 393, 171 P. 
261 (1918); Bamforth v. Ihmsen, 28 Wyo. 282, 204 
P. 345 (1922). .s 
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of the decedent are properly paid when 
paid to the duly appointed personal 
representative,* although in some cir- 
cumstances payment to the heirs at law 
may also be proper and this may be true 
notwithstanding the fact that an admini- 
strator has been appointed.** 


2. Ancillary Administration — Intestate 
Estates 


Suppose A dies intestate while domi- 
ciled in New York. Let us assume that 
he was the owner of both real and per- 
sonal property situated in New York 
and likewise the owner of an undivided 
one-half interest in the oil, gas, and 
other minerals in and under Blackacre 
located in Kansas. Assume that A had 
been receiving oil and gas royalties. An 
administrator is appointed in New York. 
Is it necessary to have ancillary adminis- 
tration in Kansas? 


Ancillary administration may be de- 
manded by Kansas creditors. Conversely, 
to render the title to the minerals market- 
able, administration may be necessary 
to bar creditors or to determine heirs.** 
Indeed, it has been said that “Adminis- 
tration may be necessary or highly de- 
sirable even when the testator leaves 
only land. Though the title to realty 
passes directly to the heir or devisee, 
this is a defeasible title because the 
property may be sold in the course of 
administration to pay claims. One can 
never be certain that the land will not 
be sold unless the claims are paid or 
barred in the course of administra- 
tion.”34 It should be added, however, 
that statutes have been passed in some 
jurisdictions which will bar the claims 
of creditors after specified periods of 
time, even though no administration 
proceedings are commenced.*® 


Assuming, however, that these prob- 
lems do not exist or can be solved, is 
it necessary to insist on ancillary admin- 
istration so that the accruing royalties 
may be paid to the local Kansas admin- 
istrator? Under circumstances such as 
these, oil and gas lessees and purchasers 


82J[n Nebraska it has been held that it is optional 
with the executor or administrator as to whether 
he wishes to take possession of real estate and that 
rents and profits are properly payable to the heir 
or devisee if possessory rights are not asserted by 
the personal representative. See Lewon v. Heath, 
53 Neb. 707, 74 N.W. 274 (1898); In re Dovey’s 
Estate, 102 Neb. 147, 166 N.W. 353 (1918); Hahn 
v. Verret, 143 Neb. 820, 11 N.W. (2d) 551 (19438). 


%3For an analysis of this point, see Bayne, Dis- 
pensing With Administration, 44 Mich. L. Rev. 
329 at 405 (1945). See also 3 American Law of 
Property, Sec. 14.43 (1952). 


*%Atkinson on Wills, p. 537 (1937). 


For a discussion of these statutes see Bayse, 
Dispensing With Administration, 44 Mich. L. Rev. 
329 at 390 (1945). 


of the crude are frequently requested 
to pay the domiciliary personal repre. 
sentative. Such a request seems reason. 
able to the heirs of the decedent who 
are anxious to eliminate unnecessary 
expense. To that end they wish to dis. 
pense with ancillary administration. So 
the problem really becomes this: Under 
existing law may royalties be safely 
paid to the domiciliary administrator? 


First, it seems to be recognized every. 
where that the powers of a foreign per. 
sonal representative are not extraterri- 
torial unless by statute or court decision 
he is given extraterritorial powers.** Or, 


as the Missouri Supreme Court has put 
tnd 


“* * * “An administrator’s power, 
as such, does not extend beyond the 
boundaries of the state in which his 
letters of administration are granted; 
nor can he sue in the courts of any 
state, or take possession of property 
belonging to his intestate without be 
coming a trespasser, unless he first 
qualifies as administrator according 
to the laws of the state where suit 
is intended to be brought, or the prop- 
erty is situated. In other words, letters 
of administration have no extraterri- 
torial force.’ * * *.” 


This statement represents the orthodox 
view.*® Therefore, considering this prin- 
ciple alone, it would seem that a lessee 
would not be unreasonable in declining 
to pay royalties to the New York ad- 
ministrator. 


There is, however, still another matter 
which should not be overlooked. A min 
eral fee is land, or an interest in land.” 
As such, the situs for its administration 
is within the state in which it lies. Pro- 
fessor Beale has said. that*® “An execu: 


%Cameron v. Riggs Nat. Bank of Washington, 
D. C., 53 F. Supp. 56 (1948); Holyfield v. Guar 
anty Title & Trust Co., 22 F. Supp. 896 (1938); 
Keenan v. Tonry, 91 N.H. 220, 16 Atl. (2d) 7 
(1940); Fisher v. Durand, 179 Tenn. 635, 169 S.W. 
(2d) 671 (1940); Emmons v. Gordon, 140 Mo. 49), 
41 S.W. 998 (1897); In re Thompson’s Estate, 339 
Mo. 410, 97 S.W. (2d) 93 (1936); Bowles v. R. 6. 
Dun-Bradstreet Corp., (Del.), 25 Ch. 32, 12 Atl 
(2d) 292 (1940). Professor Stumberg has said: 
“The theory is that the administrator has no 4al- 
thority to act outside the state of his appointment 
and that, therefore, in the absence of statute he 
cannot sue elsewhere on claims which belonged 
the decedent.”” Stumberg, Conflict of Laws, p. 444 
(1951). 


%1Emmons v. Gordon, 140 Mo. 490, 41 S.W. 99% 
at 1001 (1897). 


*8The reason for the rule is to insure the protec 
tion of local creditors. In one case it has even beet 
held that a foreign personal representative ma! 
not collect a debt in a state other than the stat 
of his appointment though a statute was in force 
specifically permitting and protecting debtors wh 
paid foreign personal representatives. Joy’s Ez’. 
v. Swanton Savings Bank & Trust Co., 111 Vt 
106, 10 Atl, (2d) 216 (1940). This rule has bee? 
sharply criticized as being unrealistic. Bayse, Dis 
pensing With Administration, 44 Mich L. Rev. 32! 
at 409 (1945) and Niles, Model Probate Code ané 
Monographs on Probate Law: A Review, 45 Mich. 
L. Rev. 321 at 339 (1947). 


See footnotes 8 and 9. 
403 Beale, Conflict of Laws, Sec. 487.1 (1935). 
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THE “NAUTILUS” 


Atomic Sub and Builders Rely on World’s 
Greatest Lubrication Knowledge 


With the launching of the “Nautilus” 
— world’s first atomic-powered subma- 
rine —the U.S. Navy crossed the thresh- 
old of the atomic age. 

Socony-Vacuum is proud that it has 
been able to play a dual role in this most 
significant event. 

First, famous Socony-Vacuum lubri- 
cants are now protecting vital machin- 
ery aboard the “Nautilus.” 

Second, Electric Boat Division, Gen- 


SOCONY-VACUUM OIL CO., 


eral Dynamics Corp.—builder of the 
“Nautilus”— relies 100% on our lubri- 
cants and a program of Correct Lubrica- 
tion to protect its plant equipment... 
has done so for the past 34 years! 

We wish the “Nautilus” and her crew 
all success... pledge our continued 
cooperation, in every way possible, to 
the Navy and its suppliers, toward the 
end of keeping America and her allies 
strong. 


The Makers of Mobilgas and Mobiloil 
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A snorkel intake tube being machined to 
very precise tolerances on one of the large 
lathes in the Groton plant. 


Hydraulic bender shapes ‘section of 8-in. 
steel pipe in two minutes. This operation 
formerly took a full, day. 


{ 
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tor or administrator has no power over 
foreign land belonging to the estate. He 
can make no agreement with regard to 
the land, for instance, he cannot rent 
the land, nor can he receive the rent for 
foreign land so as to discharge the 
lessee.” Essentially the same position is 
taken by the Restatement of Conflicts.*! 
Royalties incident to the mineral inter- 
est accruing after the death. of the dece- 
dent are either part of the corpus or 
are-in the nature of rents and profits 
issuing out of the land.*? After adminis- 
tration they are distributed to the per- 
son to whom the land is devised or 
descends upon the death of the an- 
cestor.** 


Viewed in this light, turning to our 
hypothetical case, it would seem that 
only.a Kansas administrator would have 
the power to administer a Kansas min- 
eral interest. It would therefore appear 
that insistence on local administration 
so that royalty payments can be made 
to the Kansas administrator is certainly 
warranted. Or to put it another way, 
it would seem that there is some risk 
involved in making royalty payments 
to the domiciliary administrator in view 
of the principles heretofore. discussed. 
The problem here involved is not unlike 
those problems which arise in connec- 
tion with voluntary payments of. debts 
to a foreign administrator. In this con- 
nection, Professor Beale has also ob- 
served :** 


“Tt thus appears that by the great 
weight of authority in this country a 
voluntary payment to a foreign execu- 
tor or administrator, even though it 
be one appointed in the state of 
domicile of the decedent, will not dis- 
charge a debt due a decedent unless 
there is no one prejudiced by the 
payment.” 


On occasions payments have been 
made to the foreign administrator or 
perhaps to the heirs at law notwith- 
standing the risks above mentioned. One 
writer has. remarked that in such a sit- 
uation “it is seldom that such persons 
are called upon to account again to a 
local administrator.”*® And it must be 


‘'Restatement of Conflicts, Sec. 487 (1934). See 
also Stumberg, Conflict of Laws, p. 456 (1951). 

“Amberg v. Claussen, 186 Okl. 482, 98 P. (2d) 
927 (1940); MecIntire’s Adm’r. v. Bond, 227 Ky. 
607, 18 S.W. (2d) 772 (1929); Crain v. West, 191 


Ky. 1, 229 S.W. 51 (1921); State v. Snyder, 29 
Wyo. 163, 212 P. 758 (1923); Annotation in 18 
A.L.R. (2d) 98. 


“)Jn re Cline’s Estate, 170 Kan. 496, 227 P. (2d) 
157 (1951). 

“Beale, Voluntary Payment to a Foreign Admin- 
istrator, 42 Harv. L. Rev. 596 at 606 (1929). See 
also Stumberg, Conflict of Laws, p. 450 (1951); 
Annotation in 10 A.L.R. 272. 

“Bayse, Dispensing with Administration, 44 
Mich. L. Rev. 829 at 410 (1945). 
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frankly admitted that ancillary adminis- 
tration does increase expenses. Dean 


Niles, in commenting on the whole ques- 


tion of ancillary administration, says: 


“One of the greatest defects in the 
law governing administration of de- 
cedents’ estates in America today is 
an ancillary administration. There is 
such diversity in the different states 
in substantive law and procedure that 
administration of out-of-state assets 
is unreasonably difficult and expen- 
sive. Local statutes are usually de- 
signed to protect local creditors. Such 
solicitude is usually unnecessary. It 
is believed that in the vast majority 
of cases there would be no risk in 
granting the domiciliary representa- 
tive power to deal as freely with 
assets located outside the ‘decedent’s 
domicile as with the assets within it 
when there is no local represent- 
ative.”’46 


No one would disagree with his theme. 
Nevertheless, both statements clearly 
point up one important conclusion, 
namely—there is a risk. The risk may 
be slight but the consequences may be 
great. If royalties or rentals are paid 
to a pérson not duly authorized to re- 
ceive them, the person so paying may 
stand to suffer a severe loss. It would, 
therefore, seem that the answer to the 


problem is—Not for the lessee to assume. 


the risk merely because it is small, but 
rather the answer lies in securing the 
passage of remedial legislation which 
will permit the lessee, without any risk, 
to make payment to a foreign adminis- 
trator.*7 This is the desirable solution 
from all points of view. 


B. Unleased Mineral Interests 


Domiciliary and Ancillary Administration 
— Intestate Estates 


Now let us suppose A dies intestate 
in Indiana owning an undivided three- 
fourths (34) interest in the oil, gas, and 
other minerals in and under Blackacre 
located in Oklahoma. This three-fourths 
(34) mineral interest is unleased. An 
Indiana administrator is appointed but 
no administrator is appointed in Okla- 
homa. Shortly after A’s death, oil activ- 
ity develops in the area surrounding his 
Oklahoma mineral interest. Let us as- 
sume that a client who is desirous of 
purchasing an oil and gas lease cover- 
ing this three-fourths (34) mineral in- 
terest comes for advice. 


First, it is clear that the Indiana ad- 


**Niles, Model Probate Code and Monographs on 
Probate Law: A Review, 45 Mich. L. Rev. 321 at 
339 (1947). 


*7See Section III, infra. 





ministrator does not have the power to 
lease the Oklahoma mineral interest. 
Hence, immediately you can rule out ad- 
vising your client io secure a lease from 
the Indiana administrator. There are 
two alternatives. You may advise your 
client to take a lease directly from A’s 
heirs at law, assuming them all to be 
sui juris. Since the title to the mineral 
interest descends directly to the heirs at 
law, they are, as the owners of the min. 
eral fee, in a position to execute an oil 
and gas lease. 


The second alternative is to advise 
your client to request administration 
proceedings in Oklahoma and have an 
Oklahoma administrator appointed in 
the county where the land lies. Immedi- 
ately after his appointment steps may 
then be taken to secure an oil and gas 
lease from him. There is a statute in 
Oklahoma which specifically authorizes 
executors and administrators to lease 
land of a decedent for oil and gas pur- 
poses if in the judgment of the court it 
will be in the best interests of the estate 
to do so. The Oklahoma statute is rather 
typical and provides in part as fol- 
lows :*8 


“Administrators and executors of 
estates of deceased persons and guar- 
dians of the estates of minors and 
incompetent persons are hereby au- 
thorized to sell and execute oil and 
gas or other mining leases upon the 
lands belonging to the estates of said 
deceased persons, or of said minors 
or incompetent persons, for a term 
not to exceed ten years and as long 
thereafter as oil, gas or other mineral 


may be produced in paying quantities, 
’ & ae 


Statutes of this general nature exist 
in several states, including California,” 
Colorado,®" Indiana,*! Kansas,5? Michi- 
gan,°* Nebraska,®4 North Dakota,” 
South Dakota,®® Texas,°* and Wyon- 


4858 Okla. Stat. Ann., Sec. 924. See also Secs. 
925 and 926. 


*Deering’s Cal. 
through 843. 


5°Colo. Stat. Ann. 1949 Replacement Vol., Ch. 
176, Secs. 128 through 131 and Sec. 133. 


‘Burns Ind. Stat. Ann. 1949 Replacement Vol., 
Title 31, Secs. 401 through 403. However, unless 
the estate is insolvent, the heirs or their guardians, 
if the heirs are minors, must join in the execution 
of the lease. 


5°Gen. Stat. of Kan. (1949), Ch. 59, Secs. 1409, 
2301, 2302, and 2304. 


3Comp. Laws of Mich. (1948) Vol. IV, Ch. 9% 
Sec. 709.5. 


“Revised Stat. of Neb. (1953) Secs. 57-210 and 


Prob. Code (1953) Secs. 840 


57-212 and Revised Stat. of Neb. (1952) Secs. 
57-211 and 57-212.01. 
55N. Dak. Rev. Code (1943), Secs. 38-1001 


through 38-1004 and 38-1007. 


561952 Supp. to S. Dak. Code of 1943, Secs. 
42.0807 through 42.0811. 


57Vernon’s Ann. Stat. of Tex., Arts. 3554 through 
3557. 
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ing.°> The Model Probate Code likewise 
provides that mineral interests may be 
leased for oil and gas under court order 
if it appears to be “in the best interests 
of the estate.”5® 







Which Method? 





Arguments may be advanced in sup- 
port of both alternatives. In favor of 
taking a lease directly from the heirs at 
law it may be said that in the usual case 
this is the quickest and most direct man- 
ner of dealing. It simply is a matter of 
private negotiation between the pur- 
chaser and the heirs Furthermore, it 
may avoid the necessity of ancillary ad- 
ministration. 


















On the other hand, there are some 
rather cogent arguments against pro- 
ceeding in this manner. Your client 
would have to determine at his own risk 
who all of the heirs at law may be, and 
would also have to satisfy himself that 
the decedent in fact did not leave a will 
which might be probated at a later date. 
A more compelling argument may be 
that your client has no assurance that 
administration will not subsequently be 
taken out and the mineral interest sold 
for the payment of debts. It is believed 
that in such a situation an oil and gas 
lessee stands in no better position than 
one who takes a deed to land from the 
heirs at law and the land is subsequent- 
ly sold for the payment of debts, in 
which case the rule is that the title of 
the purchaser from the heirs at law is 
divested upon the sale of the land by the 
administrator. ®° 























Again, if a lease is taken directly 
from the heirs at law and subsequently 
administration proceedings are taken 
out, the duly appointed administrator 
may execute and sell an oil and gas 
lease pursuant to the statutes heretofore 
mentioned, which lease probably will be 
superior to the lease given by the heirs 
at law. It becomes apparent, therefore, 
that there are rather persuasive reasons 
against taking a lease directly from the 
heirs at law either prior to or during the 
course of administration. 













Ancillary Administration ‘Safer 








The risks heretofore enumerated ob- 
viously do not exist in taking a lease 









81953 Supp. to Wyo. Comp. Stat. of 1945, Secs. 
8-203 through 8-205. 


®Sec. 152 and Sec. 3(m). 


Parks v. Lefeber, 162 Okl. 265, 20 P. (2d) 179, 
%& A.L.R. 392 (1933); Alward v. Borah, 381 Ill. 
134, 44 N.E. (2d) 865 (1942); Thomas v. Williams, 
% Kan. 632, 108 P. 772, 25 L.R.A. (N.S.) 1304 
(1909). See also 3 American Law of Property, 
See, 14.22 (1952) and the cases cited. 
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from an Oklahoma administrator. From 
the point of view of the heirs at law, 
this may prove to be by far the most ex- 
pedient and least expensive means of 
leasing the land if the decedent’s heirs 
at law include minors or incompetents. 
In such case it eliminates the necessity 
of appointing a guardian for each per- 
son under disability and going through 
a guardian lease sale proceeding on 
each fractional interest. 


It should be added that the lease sale 
proceedings by an executor or admini- 
strator are subject to careful scrutiny by 
the court having jurisdiction of the de- 





cedent’s estate. Statutes provide for ap- 
propriate notice to all interested persons 
prior to the date of the sale. The sale 
of such a lease is usually at either a pri- 
vate or public sale in the discretion of 
the court, though in some jurisdictions 
only public sales are permitted.*. All of 
such lease sale proceedings are subject 
to confirmation by the court. 


Mention should be made of the fact 
that leases given by personal representa- 
tives pursuant to a statute of the type 
just mentioned are effective and binding 


*158 Okla. Stat. Ann., Secs. 925, 926. 








On March 17, 1924, when four Army 
planes took off from Los Angeles’ 
Clover Field to circle the globe—this 
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upon the heirs at law or devisees after 
the estate is closed and distribution is 
made. However, in Texas a lease so 
given is not binding upon the heirs or 
devisees unless actual development has 
been commenced prior to final distribu- 
tion of the estate.® 


The problem of determining from 
whom the lease should be purchased is 
essentially the same whether the min- 
eral interest to be leased is situate in 
the domiciliary state or the foreign 
state, assuming there is an appropriate 
statute permitting executors and admini- 
strators to lease land for oil and gas. 
That is to say, if A died domiciled in 
Oklahoma owning an Oklahoma mineral 
interest, there would be no problem of 
ancillary administration, but the ques- 
tion of whether to purchase a lease from 
the heirs at law or from the administra- 
tor would be the same as the one here- 
tofore discussed. Of course, if there is 
no statute in the jurisdiction authoriz- 
ing executors and administrators to 
lease for oil and gas, then there is no 
alternative but to purchase the lease 
from the heirs at law. In this connec- 
tion, however, it may still be advisable 
to have administration so as to bar 
creditors. 


C. Leased Mineral Interests — Testate 
Estates 


Professor Simes and Mr. Bayse have 
said :® 


“In nearly every jurisdiction a test- 
amentary disposition of land must be 
admitted to probate before devisees 
can claim under it. This result in 
many states is based upon statutes 
to the effect that no will is effectual 
to pass title to real or personal prop- 
erty without probate or that a will 
cannot be introduced in evidence until 
admitted to probate.” 

This principle is applicable, of course, 
to mineral interests. Therefore; if a de- 
cedent owns mineral interests in various 
states, before the devisee may assert 
title it is neecssary that the will be pro- 
bated in all of the states in which such 
interests are situated.** 


Suppose A dies testate domiciled in 
Illinois owning mineral! interests in IIli- 
nois from which he has been receiving 
delay rentals and royalties. Let us as- 
sume he devises all his property to B in 
fee. His will is duly admitted to probate 
and the executor nominated in the will 


®Vernon’s Ann. Stat. of Tex., Art. 3556. 

*Simes and Bayse, The Organization of the Pro- 
bate Court in America, 43 Mich. L. Rev. 113 at 123 
(1944). 

*3 American Law of Property, Sec. 14.45 at p. 
750 (1952). 


qualifies. The accepted view is that title 
to the minerals passes immediately to B, 
the devisee.*© Whether B is entitled to 
the delay rentals and royalties or whether 
the executor named in the will is entitled 
to them during the course of admini- 
stration will, of course, depend upon the 
applicable statutes, and will be governed 
by the same considerations heretofore 
discussed in connection with the powers 
of an administrator over a mineral in- 
terest owned by an intestate.®* In other 
words, in some jurisdictions the execu- 
tor would have the power to collect the 
delay rentals and royalties; in other 
jurisdictions he would not and _ they 
would go to the devisee. 


Suppose A, being an Illinois resident, 
devises his North Dakota mineral in- 
terests to B. It will be necessary to have 
ancillary probate in North Dakota be- 
fore B can assert title. But probate and 
administration are two different things 
and this difference is pointed up in con- 
nection with ancillary probate and ad- 
ministration.** In other words, there 
are statutes which permit probate in the 
local state by recording the will and 
probate proceedings from the domicili- 
ary state. But to have administration in 
addition to probate, it is necessary for 
the executor to qualify in the local state, 
to receive his letters and go about the 
duties of collecting the assets, and pay- 
ing the debts. 


Thus a similar question arises here as 
it did in connection with an intestate es- 
tate: Does a domiciliary representative 
have the power to collect delay rentals 
and royalties accruing subsequent to the 
decedents’ death from a mineral interest 
situate in a foreign state? The reasons 
for and against paying delay rentals 
and royalties to the domiciliary per- 
sonal representative have already been 
discussed.®® In addition, to establish 
marketable title to the foreign mineral 
interest, ancillary probate and admini- 
stration may be necessary. Certainly if 
the devisee is anxious to bar creditors 
and establish marketable title. he will 
insist on ancillary probate and admini- 
stration proceedings. 


D. Unleased Mineral Interests — Testate 
Estates 


If a testator dies devising unleased 
mineral interests to B in fee it will, as 


#3 American Law of Property, Sec. 14.6. See 
also Sec. 14.36 at p. 716. 


See discussion in Section II-A-1l, supra. 
“Atkinson On Wills, Sec. 199 (1938). 
See discussion in Section II-A-2, supra. 
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has already been noted, be necessary to 
probate the will in the jurisdiction in 
which the land lies for B to assert title 
to his minerals. The usual questions of 
marketable title and of barring creditors 
may also necessitate administration. 
Furthermore, an oil play in the locale 
may make it highly desirous for B to 
lease his mineral interest. The risks in- 
cident to securing a lease directly from a 
devisee are similar to those in securing 
a lease directly from the heirs at law, 
where the ancestor died intestate, if 
there is a statute authorizing the execu- 
tor to lease. These risks have already 
been considered.® 


However, an executor, unless he is 
empowered by statute or the will to do 
so, may not during the course of ad- 
ministration lease a mineral interest of 
his decedent for oil and gas purposes. 
Some states do have such statutes. With 
respect to testate deaths, these statutes 
may have the added advantage of being 
particularly helpful in affording a quick, 
effective means of leasing for oil and 
gas if the testator has created contin- 
gent future interests. Especially is this 
true if he has limited remainders or ex- 
ecutory interests in favor of a dubious 
or unascertained class of persons. 


It can be seen, however, that in or- 
der to invoke the provisions of such a 
leasing statute it will be necessary, if 
foreign land is involved, to have the 
domiciliary representative or an admini- 
strator with a will annexed qualify in 
the local state. This means that admini- 


‘stration proceedings, as distinguished 


from mere ancillary probate of a will, 
must be instituted. This, of course, runs 
up the cost of administration and is un- 
desirable from that point of view. No 
doubt exists, however. but that under 
the law as it now exists, it is imperative 
that a local personal representative be 
appointed before the lease sale statutes 
may be invoked. 


E. Unleased Mineral Interests — Power 
to Lease Given by Will 

Where a testator expressly empowers 
his executor to execute oil and gas 
leases, it is believed that this power 
should extend to land not situate within 
the domiciliary state if the decisions of 
the foreign state recognize a power of 
sale as being effective as to foreign land. 
It has been recognized that a power of 
sale given to the executor named in the 
will is effective as to foreign land if the 
will has been proved and admitted to 
probate in the foreign state. This is true 


es 


"See Section II-B. 
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even though the executor named in the 
will has not received letters testamentary 
or qualified in the foreign state.7° Un- 
der such circumstances if a power to 
sell is good, a power to lease for oil and 
gas should also be good. 


On the other hand, if for the power to 
be effective it is necessary for the ex- 
ecutor to qualify in the foreign state, 
another problem presents itself. Some 
state statutes forbid a foreign corpora- 
tion or nonresident from acting as the 
personal representative. Thus the testa- 
tor’s nominee may be disqualified from 
acting in the foreign state, necessitating 
the appointment of an administrator 
with the will annexed. Difficulties may 
therefore be encountered for the reason 
that it is generally considered in the ab- 
sence of statute that an administrator 
with will annexed may not exercise a 
power of sale though such power is 
given to the executor named in the 
will.™! This principle would logically ap- 
ply to a power to lease for oil and gas. 
In such a situation, if the executor fails 
to qualify in the forcign state, it may 
still be necessary to follow the lease 
sale proceeding if the state has statutes 
authorizing such proceeding. 


Many testators, however, do not ex- 
pressly empower their executors to lease 
for oil and gas though they may give 
them broad powers, including the power 
to sell, mortgage, exchange, etc. In all 
probability where other broad powers to 
deal with the real property of the dece- 
dent have been given to the executor, 
the failure to give him the power to lease 
for oil and gas stems solely from not 
having thought about it. It is, therefore, 
submitted that if other wide discretion- 
ary powers are to be given the personal 
representative, a draftsman would be 
doing his client a favor if he included 
the power to lease for oil and gas. 


In view of the fact that many wills 
fail, in specific language, to give the 
executor the power to lease for oil and 
gas, problems of construction frequently 
arise concerning whether the powers 
given may be said to include the power 
to lease for oil and gas. There are cases 
involving powers of trustees which have 
squarely held that the power of sale 
includes the power to lease for oil and 
gas."* Of course, whether or not this 
will follow in a specific case as applied 


7oMcMillen v. Bliley, 115 Colo. 575, 177 P. (2d) 
547 (1947). 


McMillen v. Bliley, 115 Colo. 575, 177 P. (2d) 
547 (1947); Keel v. First Nat. Bank, 271 Ky. 745, 
113 S.W. (2d). 33 (19388); Annotation in 116 
A.L.R. 158: 3 American Law of Property, Sec. 
14.28 at p. 692 (1952). 
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to executors will depend upon all the 
language in the will and it is, therefore, 
very difficult to lay down hard and 
fast rules. 


For example, in Kansas it has been 
held that the power of a trustee to sell 
land includes the power to lease for oil 
and gas.™* On the other hand, it has 
also been held that where a life tenant 
is given the express power “to sell and 
convey,” but is prohibited from encum- 
bering the property, she may not lease 
for oil and gas because it constitutes an 
encumbrance.‘ It is obvious, therefore, 
that great care must be exercised in 
determining whether the power stated 
in the will includes the power to lease 
for oil and gas. 


Ili. Effect of Proposed Uniform 
Laws 
Many of the problems discussed 


herein could be eliminated by the pass- 
age of the Uniform Powers of Foreign 
Representatives Act with perhaps slight 
elaboration in language to specifically 
cover the problems discussed. Oil com- 
panies constantly receive requests to pay 
accruing royalties and delay rentals to 
the domiciliary personal representative, 
heirs at law or the devisee of a decedent 
when administration is not contemplated 
in the local state. For reasons heretofore 
discussed, this sometimes simply cannot 
be done. If, however, the Uniform 
Powers Act were passed, then at least 
in those states where the executor or 
administrator is empowered by local 
statutes to take possession of real prop- 
erty and ‘o collect the rents, profits and 
earnings therefrom, the foreign repre- 
sentative should be entitled to do like- 
wise. This would seem to be the case 
under Section 2 of the Uniform Powers 
Act which provides as follows: 


“Powers of foreign reprentatives 
in general. When there is no admini- 
stration or application therefor pend- 
ing in this state, a foreign representa- 
tive may exercise all powers which 
would exist in favor of a local repre- 
sentative, and may maintain actions 
and proceedings in this state subject 
to the conditions imposed upon non- 
resident suitors generally.” 


Thus, where the local representative 


Heffelfinger v. Scott, 142 Kan. 395, 47 P. (2d) 
66 (1935); Franklin v. Margay Oil Corp., 194 Okl. 
619, 153 P. (2d) 486 (1944); Layman v. Hodnett, 
205 Ark. 367, 168 S.W. (2d) 819 (1943); Cf. Avis 
v. First National Bank, 141 Tex. 489, 174 S.W. 
(2d) 255 (1943); Contra: Re Bruner’s Will, 363 
Pa. 552, 70 Atl. (2d) 222, 18 A.L.R. (2d) 92 
(1950). 


Heffelfinger v. Scott, 142 Kan. 395, 47 P. (2d) 
66 (1935). 

™“™Woelk v. Woelk, 174 Kan. 130, 254 P. (2d) 297 
(19538). 
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is empowered to receive delay rentals 
and royalties, the passage of this Act 
should empower the foreign representa- 
tive to receive delay rentals and royal- 
ties. Likewise, if the mineral interest 
is an unleased mineral interest, this sec- 
tion should permit the foreign represent- 
ative to petition the local court having 
jurisdiction over decedents’ estates so as 
to permit the sale of an oil and gas lease. 


The Uniform Powers Act would per- 
mit these things to be done without a 
full scale ancillary administration pro- 
ceeding. Such an objective in the field 
of oil and gas law is eminently desirable. 
Should there be doubt as to whether the 
language of the Uniform Powers Act is 
sufficiently broad to permit a foreign 
representative to collect delay rentals, 
royalties, and to lease for oil and gas 
under an applicable leasing statute, then 
it would be a simple matter to specific- 
ally include such powers. 


The crying need for the passage of 
this Act has been chiefly voiced in con- 
nection with matters which pertain not 
to the law of oil and gas, though it 
ought to be equally desirable from an 
oil and gas point of view. Strangely 
enough, however, though approved by 
the American Bar Association ten years 
ago, no state yet has seen fit to enact 
it. Dean Niles forecast some seven years 
ago that “It should face no obstacle ex- 
cept inertia,”*® and indeed this seems 
to have been the case. 


In commenting on the three Acts 
Professor Atkinson has observed :*® 


“To the writer the Uniform Powers 
of Foreign Representatives Act is the 
most important of the three acts. 
There are existing procedures for 
ancillary probate and administration 
under which we can struggle along 
as in times past, but the powers act 
would be the means of dispensing 
with many pointless ancillary admin- 
istrations which are now necessary 
because of the unsatisfactory state of 
the law as to the foreign domiciliary 
representative’s powers.” 


These observations pointedly apply to 
mineral interests in a decedent’s estate. 
For a person who invests his money in 
mineral interests, it is not at all un- 
common to find that he owns such 
interests in five or six different states. 
Such interests may constitute the only 
property owned by him in such states. 


Niles, Model Probate Code and Monographs on 
Probate Law: A Review, 45 Mich. L. Rev. 321 at 
339 (1947). 


*Atkinson, The Uniform Ancillary Administra- 
tion and Probate Acts, 67 Harv. L. Rev. 619 at 630 
(1954). 


The productivity of such mineral inter. 
ests may be nil or perhaps very small 
at the time of the death of the decedent, 
In such cases it seems unwise, from a 
monetary point of view, to have full 
scale ancillary administration. 


The Uniform Powers Act with perhaps 
slight elaboration would eliminate, at 
least in some states, that necessity. It is 
submitted that lawyers representing both 
lessors and lessees could then at last 
advise their clients that they may, with 
safety, rely on the powers of a foreign 
domiciliary personal representative. 
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treatment of such transfers. He urged, 
however, avoidance of once-in-a-lifetime 
uses that conflict with lasting purposes, 


The codification, with liberalizing 
changes, of the Clifford Regulations on 
short-term trusts was applauded by Earl 
S. MacNeill, vice president of Irving 
Trust Co., New York, as removing the 
uncertainties in this area of income tax- 
ation. Now that definite patterns are 
established by law rather than the Con- 
missioner or the courts, greater oppor- 
tunities exist for making trusts more 
useful and flexible, but Mr. MacNeill 
warned against over-zealous efforts 
which might result ultimately in re. 
strictive legislation or regulation. One 
specific new trust business opportunity 
arises out of the rule that a parent-trus- 
tee is taxable on the income of a trust 
created by another (e.g. his father) to 


the extent it is used by the parent-trus- 


tee to discharge his legal obligation to 
support his children. Appointment of an 
independent trustee would obviate this 
danger. 

W. Gibbs McKenney, partner in Taxes 
and Estates, Baltimore, outlined the 
drastic changes in the taxation of trusts 
permitting accumulation of income. Cit- 
ing the elimination of the 65-day and 
12-month rules, he described the work- 
ings of the new 5-year throwback rule 
and pointed out the exceptions to its 
application. He also remarked on the 
change which makes income in_ the 
hands of the beneficiary taxable, parti- 
ally taxable or non-taxable depending 
on its status to the trust. The new code 
contains provisions of importance to the 
growth, expansion and survival of small 
businesses, he asserted, including more 
adequate depreciation methods, a more 
realistic policy for retained earnings. 
flexible provisions for research and de- 
velopment and some relief from double 
taxation of dividends. 
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What A Lawyer Should Know About 


Life Insurance Options 


HE LAWYER IS BEING CONSULTED 

much more frequently in connection 
with the legal and tax aspects of life 
insurance. The tax results can only be 
predicted after a careful study of the 
contract itself and the options used in 
connection with payment of the pro- 
ceeds.! Legal advice is frequently neces- 
sary concerning the method to be adopt- 
ed in applying for the policy and the 
selection of the proper owner; the 
source from which premiums should be 
paid; designation of beneficiaries; as- 
signments of the policy and the method 
to be used in such assignments,” and 
more specificaly for purposes of this 
paper, the use or non-use of the income 
options in the policy,® or which may be 
permitted by company practice, and the 
tax results arising under the plan ulti- 
mately decided upon. 


The process of estate analysis or es- 
tate planning involves, among other 
things, a study of the client’s entire life 
insurance estate, including that owned 
on his life by his family and his busi- 
ness or associates and that which he 
may own on their lives. 


If the insurance is not examined as 
thoroughly as titles to property, the 
balance sheet and profit and loss state- 
ment of the client’s business and the 
other legal and tax ramifications in- 
volved, then the job is not completely 
done. 


Sometimes a life insurance contract 
may be difficult to detect. We ordinarily 
associate “life insurance” with a policy 
issued by one of the regular life insur- 
ance companies. However, a contract in- 
volving risk-shifting and risk-distribu- 
ting has been held to constitute life in- 
surance. In the Treganowan case,* it 


1The Life Insurance Policy Contract, Little, 
Brown and Company; MacLean on Life Insurance, 
6th Edition. 


2New York University, 
page 45, Hilgedag. 


%It has been estimated that approximately 40% 
of all insurance death benefits are placed under 
some income option. 


‘Comm. v. Treganowan, 183 F. (2d) 288, cert. 


denied, Oct. 16, 1950, reversing 13 TC 159; Est. of 
Edmonds, Jan. 18, 1951, 16 TC No. 14. 


4th Annual Institute, 
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was held that payments made from the 
New York Stock Exchange Gratuity 
Fund to a widow constituted a payment 
of life insurance for Federal estate tax 
purposes. 


Marital Deduction 


At some point in the analysis the 
question of the marital deduction for 
Federal estate tax presents itself. Should 
the life insurance be made to qualify or 
not? Certainly an intelligent opinion 
can be rendered only after examination 
of all the estate assets, including the 
insurance. If the life insurance is not 
includible in the gross estate it cannot 
be made the subject of the marital 
deduction.® 


Life insurance arranged under the 
income options for a widow with the 
remainder payable to contingent benefi- 
ciaries constitutes a terminable interest® 
and would be disqualified for the mari- 
tal deduction. However, if properly ar- 
ranged to meet the five requirements 
set forth in the law and the Regula- 
tions,’ the proceeds can qualify. These 
requirements are as follows: 


1. The proceeds must be held by the 
insurer subject to an agreement either 
to pay the proceeds in installments, or 
to pay interest thereon, with all such 
amounts payable during the life of the 
surviving spouse payable only to her. 


2. Such installments or interest may 
be payable annually, or more frequently, 
commencing not later than 13 months 
after the decedent’s death. 


3. The surviving spouse must have 
the power, exercisable in favor of her- 
self or of her estate, to appoint all 
amounts so held by the insurer. 


4. Such power in the surviving 
spouse must be exercisable by such 
spouse alone and (whether exercisable 


51954 I.R.C. Sec. 2056(a). (References hereafter 
are to 1954 Code unless otherwise indicated.) 


*Sec. 2056 (b) (1). 


Sec. 2056(b) (6); Reg. 105, Sec. 81.47a(d) as 
amended by T.D. 5857. 


by will or during life) must be exercis. 
able in all events. 


5. The amounts payable under such 
contract must not be subject to a power 
in any other person to appoint any part 
thereof to any person other than the 
surviving spouse. 


When is Power Exercisable? 


The fourth requirement, unless an- 
alyzed carefully, may give trouble: 
The power of appointment described 
“must be exercisable in all events.” The 
surviving spouse’s power to appoint is 
“exercisable in all events” only if it is 
in existence immediately following the 
death of the insured. To illustrate, as- 
sume that the proceeds are to be held 
on deposit under the “interest only” 
option with complete power of with- 
drawal. The children are named as con- 
tingent beneficiaries as to any of the 
proceeds remaining on deposit, if any, 
upon the wife’s death. Upon her hus 
band’s death, the wife writes to the 
insurance company requesting with 
drawal of the proceeds, but dies before 
the letter is in the hands of the company 
and before the proofs of death are sub- 
mitted. 


Query: Are the proceeds to be paid 
to the deceased wife’s executor, or t0 
the children as contingent beneficiaries’ 
Of course, the question turns upo 
whether her power of withdrawal was 
effective and in existence at the moment 
of the insured’s death, and this question 
can only be answered by interpretation 
of the language used in the policy in 
question. It is the mere existence of the 
possibility that her power of withdrawal 
is not effective at the moment of the 
insured’s death that can disqualify the 
proceeds for the marital deduction. 


The strategic date of April 2, 1948 
should be heeded. For example, any 
income option executed prior to Apri 


2, 1948, is “suspect.” Before the 1948 


®The Marital Deduction, New York University 
8th Annual Institute, page 338, Hilgedag. 


*Date of Revenue Act of 1948; Sec. 361. 
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Revenue Act it was of little practical 
concern whether or not a power of 
appointment (then, usually a power of 
withdrawal) under a life insurance in- 
come option was exercisable immedi- 
ately upon the death of the insured. But 
now the mere existence of a “condition” 
imposed on such right is enough to lose 
the marital deduction. 


Where it is desired to qualify the 
insurance proceeds payable under in- 
come options for the marital deduction, 
all companies now have a standard 
clause which eliminates the possibility 
of postponing the primary beneficiary’s 
power, either to withdraw the proceeds 
or appoint them to her estate. An illus- 
tration of such a typical clause is as 
follows: 

“Said wife, by writing other than 
by a Will or by a Codicil to a Will, 
executed subsequent to the death of 
the insured and during her lifetime, 
shall have the power to direct the 
Company to pay to the executors or 
administrators of the estate of said 
wife, the commuted value of all un- 
paid installments certain payable 
hereunder after the said wife’s death, 
notwithstanding any contrary provi- 
sion of this Mode of Settlement Desig- 
nation. Any payment made by the 
Company after the death of said wife, 
but before receipt of such writing at 
its Head Office, shall fully discharge 
the Company’s liability for such pay- 
ment.” 

The type of question that can arise 
is illustrated in the following situation: 
The proceeds payable at death are to be 
held by the company and “interest only” 
payable to the widow. The children are 
designated as contingent beneficiaries. 
The widow has complete power to with- 
draw any part, or all, of the proceeds 
on any interest paying date. What is the 
interest paying date? In some instances 
it is a matter of individual company 
practice and not contract. For example, 
if the interest accrued under the con- 


tract from the date of death, then it 


would seem clear that the wife’s power 
of withdrawal was exercisable from the 
moment of the insured’s death. In some 
cases, however, it may be delayed be- 
yond the moment of death, and any 
delay at all would provide the Govern- 
ment with an argument that the power 


was not exercisable from the moment 
of the insured’s death. 


In cases where there is a pre-April 2, 
1948 option which the parties prefer 
not to change,!® it would be wise to 





lePrior to 1940, guaranteed rates under the life 
income options set forth in the policy contracts 
were more attractive than at present. Guaranteed 
rates of interest for the income options were also 
higher. The ‘insurance companies frequently per- 
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insert an additional clause as heretofore 
described simply for the marital deduc- 
tion, giving the wife the power to ap- 
point to her estate in all events. This 
can be done without actually disturbing 
the income options. 


Power over Proceeds 


In order to qualify the proceeds 
placed under income options for the 
marital deduction the surviving spouse 
must either have a power to appoint to 
herself (right to withdraw, in insurance 
terminology) or a power to appoint to 
her estate. Either power is adequate. 
Consequently, if the insured is reluctant 
to give his widow a broad power of 
withdrawal, the deduction can be ob- 
tained simply by inserting a power to 
appoint to her estate. 

The latter power can be used without 
upsetting a planned income program for 
children who are designated as contin- 
gent beneficiaries. For example, the in- 
sured designates his wife as primary 
beneficiary, selecting some type of op- 
tion. The children are designated as 
contingent beneficiaries and the pro- 
ceeds may be arranged for them on 
some type of income option if the in- 
surance company will permit, subject to 
a power in the widow to appoint to her 
estate. She need not exercise the power 
and in this manner the insurance pro- 
gram is carried out, as anticipated by 
the insured, for his wife and children. 
The proceeds qualify for the marital 
deduction; the fact that she did not 
exercise the power is immaterial. 


Non-marital Sharé 


If the insured is followed in death by 
his wife before she has an opportunity 


mitted the insured to arrange rather elaborate 
modes of settlement for widows as primary bene- 
ficiaries and also the children as contingent bene- 
ficiaries. Such arrangements would project the pay- 
ment of the proceeds over many years and use the 
more attractive income options to the fullest ex- 
tent. Consequently, the company may be reluctant 
to make any change now without altering the 
elaborate arrangement set up in the prior years. 


to use up the estate or arrange a plan 
of her own, the estate tax upon her 
estate may be prohibitive.‘ Assume, 
then, an analysis of the estate shows 
that a part should be arranged to escape 
the second tax at the widow’s subse- 
quent death. This would be accomplished 
through a life estate ur a trust or insur- 
ance arrangement not qualifying for the 
marital deduction. What property should 
be used for this purpose? If the estate 
contains a substantial amount of life 
insurance, following is a comparison of 
the factors to consider. 


Life insurance has the advantage of 
simplicity. If the option pays principal 
with interest, the amount excluded from 
tax in the widow’s estate is systematic- 
ally reduced as principal is paid out 
and if not spent will be found in her 
own taxable estate. On the other hand, 
if the option is interest only, then the 
full advantage for Federal estate tax 
purposes is preserved. A modified in- 
come tax advantage still prevails for 
the income option method under Section 
101(a) of the 1954 Revenue Act. The 
interest element of periodic installment 
receipts is exempt up to $1,000 per year 
in the aggregate if the beneficiary is 
the surviving spouse of the insured. 
Under the interest only option, which 
remains subject to income tax, the widow 
can be given a limited power to with- 
draw each year up to the greater of 
10% of the principal or $5,000, without 
destroying its non-taxable status in her 
estate at death.'* 


In all too many cases, use of the 
power of appointment is completely 
ignored.'* Frequently, it would be much 


uThe deduction for property previously taxed 
was eliminated by the 1948 Revenue with respect 
to property passing between spouses, but has been 
restored by the 1954 Code, Sec. 2013, reduced by 
the amount of the marital deduction. 

12Sec. 2041(b) (2). 

An Estate Planner’s 


Handbook, by Mayo 


Adams Shattuck, 2nd Ed. page 138. 
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better to permit, a widow to select the 
beneficiaries to take at her death. The 
widow has the benefit of the additional 
years after her husband’s death to de- 
cide more intelligently who gets what 
and how much. based on the needs, 
aptitudes and abilities of the potential 
beneficiaries. The non-taxable limited 


power of appointment can be made fair- 
ly broad.!* 


The life insurance option arrange- 
ment, however, cannot be used to the 
same extent as a trust to achieve the 
power of appointment advantages. For 
example, I doubt if any insurance com- 
pany would allow the primary benefici- 
ary, with a life interest in the proceeds, 
to designate the contingent beneficiaries 
to take the sums remaining at the death 
of the primary beneficiary,’ which con- 
tingent beneficiaries would be limited 
to the “special” or “limited” class of 
beneficiaries. To this extent, the trust 
method affords more flexibility. 


An example of a neat use of the in- 
surance income option for non-marital 
deduction purposes is as follows: The 
widow is given a life estate with pay- 
ment of interest only for her lifetime. 
In order to inject some flexibility into 
the option, she is given the power to 
withdraw each year up to $5,000. It is 
further provided that in the event their 
son dies before the wife, then the entire 
principal would be available to her with- 
out limitation. We will further assume 
that, under the language of the income 
option, the $5,000 available to the 


MCode Sec. 2041(b) does not define the “special”’ 
or “limited” type of beneficiary. It simply defines a 
taxable “‘general’’ power of appointment as one 
exercisable in favor of the holder of the power, his 
estate, his creditors, or the creditors of his estate. 
All others, by implication, would be of the limited 
or special classification, not taxable. 


The Life Insurance Policy in the Probate Court, 
by Vincent R. R. Booth; Procrustean Bed and Tes- 
tamentary Ghost Farewell, by John Barker; Chap- 
ter VII, Settlement Options and Legal Problems, 
by Deane C. Davis, appearing in book, The Life 
Insurance Policy Contract, Little, Brown and Co. 


widow each year passes to the contin- 
gent beneficiary if she does not exercise 
her withdrawal rights. Consequently, if 
the fund on deposit is $100,000, at the 
end of 20 years the entire fund would 
have passed to the son without any lia- 
bility for gift tax.1° Moreover, if the 
widow died during the son’s lifetime 
while sums remained on deposit, the 
amount includible in her estate would 
only be the value of her remainder inter- 
est actuarially computed.'* 


Estate Tax on Income Options 


Internal Revenue Code Section 2206 
provides that the beneficiary of life 
insurance proceeds shall pay the estate 
tax attributable to such proceeds, unless 
the decedent provides otherwise in his 
will. This statute has been upheld in 
state courts where the state has no 
apportionment law.'® Where the pro- 
ceeds are arranged on an income option, 
they would be on deposit with the in- 
surance company. What is the result 
where the executor recovers the tax 
from the company? The beneficiary will 
either receive reduced periodical install- 
ments, thus upsetting what the insured 
had originally planned for the benefici- 
ary, or will receive no periodical install- 
ments whatever until the total amount 
of suspended periodical installments 
equals the tax payment. The latter situ- 
ation would even be more severe than 
the former. 


Under the New York apportionment 
statute,!® the executor can recover from 
the insurance company in a lump sum. 
It would proportionately reduce the 
amounts which the beneficiary is to re- 


Sec. 2514(e). 
i7Reg. 105, Sec. 81.10(i). 


18Ely’s Estate, 28 (Pa.) D&C 663; Seattle-First 
National Bank v. Macomber, 32 Wash. (2d) 696, 
203 Pac. (2d) 1078; Priedeman v. Jamison, 356 Mo. 
627, 202 S.W. (2d) 900; Union Trust Co. v. Wat- 
son, R.I. 68 Atl. (2d) 916; Gaede v. Carroll, 114 
N. J. Eq. 524, 169 Atl. 172. 


’Decedent Estate Law, Sec. 124. 
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ceive from the income installments. | 
know of no instance where .a state stat- 
ute conflicts with the Federal statute. 
Fortunately, this question need not be 
answered if the will contains a well 
defined tax clause setting forth the 
testator’s intention. 


The courts construe in favor of appor- 
tionment. Therefore,’ if the residuary 
estate is to stand the burden of estate 
tax liability attributable to life insur- 
ance payable to designated beneficiaries, 
it should say so. It is not enough merely 
to say that the tax: on all property in- 
cluding any not passing under the will 
shall be paid out of the residue. If it 
is intended to include life insurance, 
then the words “life insurance” should 
be spelled out in the tax clause. 


Where the tax has not been paid due 
to insolvency, attempts have been made 
by the government to collect from the 
insurance company where proceeds are 
being held on deposit for a beneficiary. 
In the leading case,*° proceeds were 
being held for the lifetime of the in- 
sured’s wife with remainder to nephews 
and nieces. It was held that the insur- 
ance company was neither a “trans- 
feree” nor “trustee” within the meaning 
of old Section 827(b), nor a “benefici- 
ary” under Section 826(c). 


-In another case,”! insurance proceeds 
were paid outright to the beneficiary. 
Subsequently, a deficiency was asserted 
against the estate and the executor 
sought to collect from the insurance 
company, the beneficiary having become 
insolvent in the interim. The executor 
contended unsuccessfully that the insur- 
ance company was a “person interested 
in the estate” or “a person in posses- 
sion” under Section 124 of the New 
York statute and was also liable under 
Sections 826(c) and &27(b) of the In- 
ternal Revenue Code. The insurance 
company was held not liable under 
either the state or Federal law. 


Business Agreements 


Frequently when stockholders or part- 
ners enter into an agreement enabling 
or binding the survivors to purchase 4 
deceased associate’s stock or partner- 
ship interest, life insurance will be 
issued to supply the purchase price or 
a part thereof. The parties may request 
that the insurance be placed under an 
income option arrangement for the wi- 
dow of the deceased party. 


*oJohn Hancock Mutual Life Ins. Co. v. Helver- 
ing, (1942) 128 F. (2d) 745, reversing 42 BTA 
809 (motion to vacate denied); Hughes v. Sun Life 
Assur. Co., 159 Fed. (2d) 110. 


2\Matter of Zahn, 300 N.Y. 1, 87 N.E. (2d) 568. 
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“Q“aer 


Such an arrangement should be put 
into effect only after careful examination 
by counsel. It is usually provided that 
a trustee is to be named beneficiary 
under the policy, with the wife of the 
insured designated as contingent bene- 
ficiary with an income option arrange- 
ment, usually to be selected by the wife 
after the insured’s death. The trustee, 
after receiving assurances from the in- 
sured’s executor that all liabilities are 
paid, that the wife would also be the 
beneficiary if the proceeds had been 
paid to the estate, and that all estate 
tax assessable against the proceeds has 
been paid or can be paid, releases his 
interest in the insurance to the widow 
who then takes the proceeds under an 
income option. 


The foregoing arrangement is being 
used in some instances. One observa- 
tion may be made. however. Purchase 
agreements of this type are, in many 
cases, entered into upon the expectation 
that they will assist in controlling the 
value of the business interest for Federal 
estate tax purposes. If drawn properly 
they can go a long way towards fixing 
the value at death.2? However, one test 
is that it must be an arm’s length trans- 
action. The Internal Revenue Service 
may say that the agreement is not arm’s 
length where closely related people are 
the participants. If purchasers are the 
natural objects of the bounty of the 
seller, then there can always be a doubt. 
Does the use of the income option for 
a widow tend to focus attention on a 
personal, rather than business, purpose? 
Each case would have to stand on its 
own facts. Certainly, if the proceeds 
went into the estate and then to a trust 
for the widow, it would be little differ- 
ent, but it is not quite as personal as 
under the arrangement outlined. 


A somewhat collateral point involves 
the status of such proceeds with respect 
to the marital deduction. Although I 
know of no cases on the point, it would 
appear that the widow’s interest in the 
proceeds is fixed at the moment of death. 
The actual receipt may be postponed, 
but certainly if the widow died before 
her husband’s estate was settled, the 
proceeds would be paid to her estate 
without question. This would appear to 
make the proceeds qualify for the mari- 
tal deduction. 


The types of income options are ordi- 
narily limited by company practice to 
such an extent that the rule against per- 


“Estate Tax Handbook, Matthew Bender & Co., 
chapter by Sydney A. Gutkin, p. 413. 


OctosBerR 1954 


petuities would not be encountered. In 
fact, there is meager authority to the 
effect that the rule does not even apply 
to proceeds held on deposit by the in- 
surance company”* under the debtor- 
creditor relationship.** 


Trust or Option 


Where the client has a fairly substan- 
tial amount of life insurance for the 
family (rather than for meeting taxes 
and estate costs), should the insurance 
be placed under the income options or 
made payable to a trustee for invest- 
ment and distribution? 


The insurance companies make no 
direct charge for retaining the proceeds 
and keeping them invested, or for dis- 
tribution of the principal and interest 
on an income basis. Moreover, a com- 
fortable feeling of security ordinarily 
accompanies funds left on deposit with 
the insurance company. They also have 
the exclusive power and right to enter 
into a contract whereby they agree to 
pay a beneficiary for life, a unique type 
of contract not available from any 
ance company (or an individual). 


Trust administration, on the other 
hand, is not provided without trustee’s 
commissions. Moreover, although safety 
of investment is provided through com- 
petent fiduciaries, there is no guaranty 


- as where life insurance funds are held 


on deposit. 


The major reason for trust admini- 
stration is flexibility. Use of the income 
options has many advantages but the 
insurance companies cannot use their 
discretion when distributing funds. 


The Rule Against Perpetuities as Applied to 
Living Trusts and Living Life Insurance Trusts, 
by Morris, 11 U. of Cinn. Law Rev. 327; Insurance 
Settlement Agreements and the Rule Against Per- 
petuities, by Epstein, 73 U.S.L. Rev. 441. 


Holmes v. John Hancock Mutual Life Insurance 
Co., 288 N.Y. 106, 41 N.E. (2d) 909. 





They must be paid according to con- 
tract. 


Even the income tax advantage of the 
policy options previously mentioned is 
not always enough to sacrifice the flex- 
ibility of trust administration. For ex- 
ample, insurance proceeds paid into a 
trust may be distributed among numer- 
ous beneficiaries according to their 
needs, or to pay income only after tak- 
ing into consideration other income of 
the beneficiary, or to make changes 
upon remarriage of a widow. Moreover, 
income tax advantages can be procured 
by payment to numerous beneficiaries 
in order to get multiple taxing units, 
whereas the income tax exclusion even 
on insurance proceeds is now eliminated 
except to a limited extent for a widow. 


An excellent use of trust administra- 
tion in lieu of insurance policy options 
is for minor children in cases where 
both mother and father are deceased. 
In such instances equal distribution of 
the proceeds until all the children are 
beyond the age for higher education is 
unwise. The trustee should be placed 
in loco parentis as a substitute for the 
parents and only by trust administration 
can this be accomplished. 


Some very interesting observations 
have been made regarding the reluc- 
tance of the insurance companies to per- 
mit a trustee to elect a policy option for 
a beneficiary. Some companies will per- 
mit such an election by practice rather 
than contract. Nevertheless, when draft- 
ing a trust, it would be advisable to in- 
sert a clause empowering the trustee 
to elect available options. 


Recently I was browsing through the 
attic preparatory to moving. I came 
across the grocery ads in some 1938 
papers which made me realize more than 
ever how careful we must be not to tie 
a beneficiary to a fixed amount of in- 
come, whether in trust or insurance. 
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I. CREATION OF JOINT INTERESTS 
A. PRACTICAL AND LEGAL PROBLEMS 


For historical reasons, early common 
law strongly favored joint tenancy, with 
its incident of survivorship, over tenancy 
in common, Accordingly, any conveyance 
to two or more persons, with no con- 
trary intent indicated, would create a 
joint tenancy provided the four unities 
were present: unity of interest, of title, 
of time and of possession. 


Modern common law has to some ex- 
tent abandoned this early judicial prefer- 
ence and has developed a policy less 
favorable to joint tenancy, based princi- 
pally upon a growing criticism of the 
efficacy of survivorship as a substitute 
for probate. “The joint bank account 
and jointly held home may still be the 
poor man’s substitute for a will [but] 

. Their continued use is largely a 
matter of sentiment and tradition.”! 


However, absent applicable statutory 
provisions, it is still possible to create 
joint tenancies by a transfer to two or 
more persons provided the four unitiecs 
be present, and this may be accomplished, 
as in earlier common law, by any ap- 
propriate language that does not indi- 
cate an intent to create some other kind 
tenancy.2, Whenever possible, however, 
modern decisions construe the language 
as indicating an intent to create a ten- 
ancy in common, whereas the older com- 
mon law decisions show an _ opposite 
trend.3 


It should be added that the conveyanc- 
ing medium for creating a joint tenancy 
need only observe such formalities as are 
requisite for a valid conveyance of the 
particular property. Thus, where A opens 
a bank account in the name of A and B 
with the intention of allowing each a 
present right to draw upon the account, 
with the survivor taking the balance, he 
thereby creates a joint tenancy in the 
account.* 


The right of survivorship is also inci- 
dent to tenancy by entireties (a form of 
joint tenancy resulting from a convcv- 
ance to husband and wife where there is 
no expressed intent to create any other 
form of tenancy), but therein differs from 
1Looker, 38 Calif. L.R. (1950) at p. 59. 

214 Am. Jur. par. 11. 
%Shipley v. Shipley, 324 Ill. 560, 155 N.E. 334. 


*Atty. Gen. v. Clark, 222 Mass. 291, 110 N.E. 
299; Howie v. Page, 23 F. Supp. 905, aff’d 104 F. 
(2d) 918. 
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survivorship in joint tenancy in that it 
may not be destroyed by any of the acts 
which would dissolve a joint tenancy.5 In 
this respect the tenancy by entirety has a 
distinct advantage over joint tenancy if, 
as is usually the case, the grantee sup- 
plying the consideration does not con- 
template severance of the estate by uni- 
tary action during the life of both ten- 
ants. 


Tenancy in coparcenary is an inter- 
mediate form of co-tenancy resulting 
from the devolution of an estate of in- 
heritance to two or more female heirs. 
Although the coparceners are in law a 
single heir, and although there is but a 
single estate in the property so long as 
any of the coparceners live, there is no 
survivorship among them.® 


In most of the United States, joint 
tenancy has been modified by statute, 
and in some of the states it has been 
abolished. In some thirty-five jurisdic- 
tions 

“' . . statutes have been enacted .. . pro 
viding that a grant or devise to ‘two or 
more persons in their own right’ creates a 
tenancy in common unless an intent to 
create a joint tenancy is expressly de- 
clared. These statutes do not apply to 
conveyances or devises to husband and 
wife who take an estate in entirety in 
the absence of an _ express provision 
creating a joint tenancy or a tenancy in 
common. Many of the statutes which dis- 
favor the creation of joint tenancies pro- 
vide that ‘every estate vested in execu- 
tors or trustees as such shall be held by 
them as joint tenants.’ . . . [Even with- 
out special exception for executors and 
trustees,] statutes requiring an express 
provision to create a joint tenancy are 
held not to apply to devises and convey- 
ances to executors and trustees.”? 


In the remaining states, the situation 
is as follows: 


“In one state, [Georgia,] the statute has 
converted all joint tenancies into tenancies 
in common. Statutes in other states abol- 
ish the incident of survivorship absolutely 
or permit the creation of a joint tenancy 
only where survivorship is expressly pro- 
vided for. Some of these statutes make an 
exception in the case of executors and 
trustees. In some states, such as Connecti- 
cut, where the incident of survivorship as 
such has been abolished, the intention of 
the grantor to have the survivor take is 


"See 2 American Law of Property (1952) § 6.6b. 
"62 Blackstone, Commentaries 187. 
72 American Law of Property (1952) § 6.3. 





given effect, but it is not clear whether 
the survivor takes by a simulated jus ac- 
crescendi or under the law of future 
interests.” 


In a majority of the states joint tenan. 
cies can still be created if care is used 
in drawing the conveyance. Difficulties of 
construction have arisen chiefly in con- 
nection with the word “jointly” when 
used alone, and in connection with overly 
elaborate language tending to elevate the 
incident of survivorship into a future 
interest. 


B. TAX PROBLEMS 


(1) Gift Taxes* 


The right in either joint owner to 
sever the joint tenancy relationship and 
thus create a different type of tenancy 
is the primary element justifying the 
imposition of gift taxes on the creation 
of a joint tenancy. Where the reason for 
using a joint tenancy conveyance is 
solely that of providing a “poor man’s 
will” the gift tax. liability will almost 
always be a surprise. 


The test apparently is then at what 
time does the transfer of control from 
the donor to others take place.? When 
a husband pays the full purchase price 
for Blackacre and has the title to it 
put in his name and that of his wife as 
joint tenants, the man’s power over part 
of the whole title is definitely destroyed 
by such a conveyance, and this shift in 
control marks an appropriate event for 
the imposition of gift tax.19 However, 
a man creating a joint bank account, 
with his own funds, for himself and his 
wife does not lose dominion and control 
until the wife makes withdrawals from 
said funds. Until she does the man would 
have power under nearly all banking 
laws to repossess the entire account. 
Some courts work out this solution on 
the basis of contract law principles 
rather than principles of property law. 
As a result the gift tax regulation is 
clear on the second of these two items. 
It reads as follows: 


“(4) If A creates a joint bank account 
for himself and B (or similar type of 


82 American Law of Property (1952) § 6.3. 


*Paul, Federal Estate and Gift Taxation, Vol. II, 
p. 1100. 


leTbid, page 1100. 


*For new rules governing gift taxation of ten- 
ancies by entireties and joint tenancies betwee? 
husband and wife in real property, see also paper 
by J. Nelson Young herein. 
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ownership where A can regain the entire 
fund without B’s consent), there is a gift 
to B when B draws upon the account for 
his own benefit to the extent of the amount 
drawn.” Reg. 108 Sec. 86.2. 


The next paragraph, however, attempts 
to cover all other situations: 


“(5) If A with his own funds purchases 
property and has title thereto conveyed 
to himself and B as joint owners, with 
rights of survivorship (other than a joint 
ownership described in example (4) of 
this: section), but which rights may be 
defeated by either party severing his in- 
terest, there is a gift to B in the amount 
of one half the value of such property.” 


Although these regulations have been 
in force for many years,!1 the writer has 
been unable to find a single case in the 
Federal jurisdictions where they have 
been tested. 


There are, however, a number of cases 
testing the validity and the gift tax 
application of the next paragraph of the 
regulations dealing with the creation of 
tenancies by the entirety.12 But tenancies 
by the entirety differ in many respects 
from joint tenancy, viz: The tenants 
have no individual rights which they can 
convey to sever the unities and defeat 
survivorship; they must be between hus- 
band and wife; and such tenancy at 
common law could only be created as an 
interest in land, although many courts 
now also recognize this type of tenancy 
in personalty). In some states, of course, 
tenancy by the entirety has been abol- 
ished completely.13 


It appears, however, that the validity 
of the regulations will be sustained as 
applied to joint tenancies, on the basis 
of the cases upholding the gift taxation 
of tenancies by the entireties.14 The same 
arguments would be applicable. 


The application of the regulations to 
some specific cases will be next con- 
sidered. It is quite clear that no gift tax 
arises on the creation of a joint bank 
account. The donor has not given up 
dominion and control and can repossess 
the account at any time by withdrawing 
it. Few people would argue with the 
proposition contained in the regulations 
that when the joint tenant who supplied 
none of the funds makes a withdrawal 
from the account for his or her own uses 
that a gift has taken place. 


Mimeograph 5202, 1941-2 CB 241 pro- 
vides: 


“If ‘John Jones’ purchases with his 
separate funds savings bonds and has them 
registered in his name and that of another 
individual in the alternative as co-owners, 





“Reg. 79 (1986 Ed.) Art. 2(8). 


CCH Federal Estate and Gift Tax Reporter { 
5060.60. 


132 American Law of Property § 6.6. 


“See Lilly v. Collector, 96 F. (2d) 341; 38-1 
USTC 9129 (1938). 
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for example, ‘John Jones or Mrs. Ella S. 
Jones,’ there is no gift for federal gift 
tax purposes unless and until he during 
his lifetime gratuitously permits ‘Mrs, Ella 
S. Jones’ to redeem them and retain the 
proceeds as her. separate property, in 
which event a gift of the then redemption 
value of the bonds would be made. Of 
course, such bonds, if not previously re- 
deemed, would, on the death of ‘John 
Jones,’ be includible in his gross estate 
for estate tax purposes at their full re- 
demption value.” 


There is no doubt that if A buys Black- 
acre with his own funds and has title 
conveyed to himself and B in joint ten- 
ancy, he has made a gift of one half 
the value of Blackacre to B. 


In certain instances the gift tax re- 
sults are not so clear. Two have been 
selected for comment. The first concerns 
common stocks. A conveyance of common 
stocks to tenancy by the entirety has 
been held to be a taxable gift.15 It is 
submitted, however, that purchase by A 
vf common stock, with his own funds, 
with title being taken in the joint names 
of A and B as joint tenants should not 
always result in a taxable gift. Applica- 
tion of the test, (has the donor given up 
dominion over one half of the property 
may lead to varying results. 


“It has been held in a number of juris- 
dictions that a mere delivery of the cer- 
tificate, with intent to transfer the shares 
represented thereby, is a sufficient transfer 
as between the parties, without any in- 
dorsement or written assignment . . .”16 


What is the result however where the 
donor retains the certificate? 


15C. Guzy, 8 TCM 681 (Memo. op.). 


16Vol. 12, Fletcher Cyclopedia Corporations, p. 
5486 & cases cited. 





The second situation concerns a note 
and mortgage. The recording of the mort- 
gage is notice to the world of its ex- 
istence. Suppose the note is made out 
jointly and the mortgage is not. The 
Wisconsin Supreme Court found no diffi- 
culty in concluding that the joint ten- 
ancy has been created.17 It is presumed 
that under the present regulations in 
this situation A paid the full price of 
the note and mortgage and gave up 
dominion, control and the right to the 
exclusive use of the property. The mort- 
gage could not be satisfied by his signa- 
ture alone. He had made a taxable gift 
to his joint tenant when the transaction 
took place. 


It would be impossible, without unduly 
extending this article, to discuss the 
laws of the twelve states that have 
adopted gift tax laws.18 Wisconsin has 
been selected as an example for this 
purpose, 


The Court in the Berry case!® decided 
that because by statute joint bank ac- 
counts could be withdrawn in whole or 
in part by either of the joint tenants, 
the gift, if any, was a revocable gift. 
Wisconsin by statute defines a revocable 
gift as one which is incomplete and the 
result is that such gifts are not taxable 


11Estate of Abddulah, 214 Wis. 336; 252 N.W. 158 
(1934). 


18Cal., Secs. 15101-16652, Part 9, Div. 2, Revenue 
and Taxation Code, 1943; Colo., Ch. 161, Session 
Law of 1937; La., Title 47, Sub-title 4, Ch. 14, Rev. 
Stat. 1950; Minn., Stat. 1949, Ch. 292, Sec. 292.02 
to 292.14; N. C., Sec. 105-188-105-197, Ch. 105, Sub- 
ch. I, Art. 6, Stat. 1943, as amended; Okla., Stat. 
1951, Title 68, Ch. 22A; Ore., Title 12, Ch. 119, Rev. 
Stat. 1953; R. J., Art. X, Ch. 1212, Laws of 1942; 
Tenn., Ch. 1, Art. X-A, 1950 Supp. to Code of 
1932; Va., Sec. 217-238, Ch. 6, Code of 1950; 
Wash., Rev. Code 1951, Ch. 83.56; Wis. Ch. 72, Sec. 
72.75-72.81 Stat. as amended. 


19258 Wis. 544, 46 N.W. (2d) 757 (1951). 
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under the gift tax laws. It is possible 
that this same rule would be applied to 
government bonds. 


The Berry case contains dicta (p. 547) 
to the effect that the joint bank account 
eannot be compared with the joint ten- 
ancy in real estate. 


Since the 1941 case of Ingram v. 
State,2° the Wisconsin Supreme Court 
has held that revocable gifts are not 
taxable. 


There is just as much doubt in Wis- 
consin about the gift taxation of trans- 
fers of property other than the two 
classifications above discussed as there 
is under the Federal rules. 


Wisconsin follows the rule of many 
other jurisdictions that a joint tenancy 
relationship is established upon the de- 
posit of funds by one individual into a 
bank account or certificates of deposit in 
the joint names of two individuals, even 
though no evidence of the same is de- 
livered to the other joint tenant.2! 


(2) 


In the usual case the creation of a 
joint tenancy will not involve income tax 
liabilities since the transaction is usually 
a gift or the result of the supplying by 
each party of a part of the purchase 
price. In any case, however, in which 
a joint tenancy interest is received in a 
realizing transaction, capital gain or loss 
will arise and will be reportable by the 
joint tenants in accordance with their 
interests in the property received. Of 
course, if an individual received a joint 
tenancy interest in property as com- 
pensation, the value of that interest 
would be taxable as ordinary income. 
Problems of this character should be con- 
sidered when property is transferred by 
one person to himself and another as 
joint tenants, i.e. parent and child, in 
consideration for support and lodging 
rendered or to be rendered. 


Income Taxes 


The income tax incidents applicable 
during the continued existing of a joint 
tenancy are discussed in subdivision II. 


(3) 


No death tax as such arises as an 
incident to the creation of a joint ten- 
ancy. A most widely held misunder- 
standing still persists, however, that such 
forms of title holding avoid estate and 
inheritance taxation on death. This, of 
course, is an obvious fallacy. As a prac- 
tical matter, as will appear later, such 
joint titles will actually increase death 
taxes in certain cases at least in so far 
as family estate planning is concerned. 


Death Taxes 





20236 Wis. 449, 295 N.W. 749. 


"Estate of Staver, 218 Wis. 114, 260 N.W. 655 
(1935); Estate of Skilling, 218 Wis. 574, 26 N.W. 
660 (1935); but compare Ruffalo v. Savage, 252 
Wis. 175, 31 N.W. (2d) 175 (1947) where the 
court distinguishes between a joint ownership of 
a res by contract and a gift of a singly owned res. 
See also Note 14. 


906 Bark PROCEEDINGS 








TRUST DIVISION AT 1954 SESSION OF PACIFIC COAST BANKING SCHOOL 
University of Washington, August 23—September 3 


(L. to r.) First row S. H. Prestrud, W. T. Elias, L. G. Jaco, J. A. Simonton, F. N. Johnson, 
R. M. Alton, G. T. Stephenson, V. R. Graves, C E DeRochie, J. A. Ducournau, H. L. Pittock, 
A. W. Smith, W. G. Pressnall, L. M. Harlow. Second row: B. C. Pearce, S. M. Collins, H. E. 
Butler, J. R. Smith, F. M. Chipman, W. T Poole, J Schmedding, J. R. Parker, B. H. Brown, 
L. C. Fendler, D. E. Ellison, E. M. Carlisle, J. J. Sagrafena, J. M. Harding. Third row: W. 
J. Bury, L. W. Mason, J. R. Pattillo, S M. Davis, J B. Anderson, F. J. Collum, J. M. 
Hartke, P. S. Dalton, J. R. Demers, C. P. Rhodes, H. H. Pasic, L. E. Hoskins, E. L. Karren, 
J. D. Bird, B. A. Smead, Jr. 





Finally, in all events, the necessity for 
tracing a surviving tenant’s contribution, 
if any, to the acquisition cost of the 
property certainly imposes an unneces- 
sary administrative and practical burden 
upon the personal representative in set- 
tling any death tax controversy. 


II. DURATION OR CONTINUED EX- 
ISTENCE OF JOINT OWNERSHIP 


A. Non-TAx PROBLEMS 


(1) 


While all joint tenants are alive, each 
has a right to the possession, use and 
enjoyment of the full interest, subject 
to the equal rights of his cotenants.?? 


Rights of co-owners to use property 


Because of their community of inter- 
est, the law recognizes a relationship of 
mutual trust and confidence among joint 
tenants with respect to the common 
estate. Each must care for the property 
as a prudent man would care for his 
own property.23 A joint tenant may make 
repairs but not improvements.24 He can 
rent or mortgage his interest. He can 
purchase the share of his cotenant, or 
sell to a third party.?5 


Some states treat the deposit of funds 
in a joint bank account as a revocable 
gift, and hold that the donor may revoke 
the gift by withdrawing the funds.?¢ 
(2) Liability for debts, rights of credi- 
tors 


2214 Amer. Jur. Cotenancy, sections 6, 8, and 23. 
2314 Amer. Jur., Cotenancy, sections 4, 24 and 27. 
2414 Amer. Jur. Cotenancy, sections 48 and 49. 
227 ALR 826, 166 ALR 969, 159 ALR 388. 


2641 Calif. Law Review 596. But see 257 S.W. 
(2d) 214, Mo., 1954, where the court rendered 
judgment against third party to whom the account 
was transferred and against the bank. 





In creating a joint tenancy by way of 
gift, one half of the property is sub- 
jected to the debts of the donee during 
his life. A Minnesota decision?? held that 
a creditor could levy on all of the bank 
account. Most courts hold that the in- 
terest of a debtor can be shown, and 
levy had only on such interest.?§ 


One Court holds that in the absence 
of special equities a bank cannot charge 
a separate debt of one joint tenant 
against a joint deposit, as the obligations 
are not mutual.?9 


The mere docketing of the judgment 
does not sever a joint tenancy. It only 
creates a lien upon the interest of the 
debtor. The joint tenancy is severed when 
the debtor’s interest is sold, at which 
time the new co-owner becomes a tenant 
in common with the other co-tenants. If 
the debtor dies before execution sale, 
his interest passes to the surviving ten- 
ants free of the lien. So a judgment 
creditor may either have execution issued 
at once against the debtor’s interest, or 
keep the judgment alive. In the latter 
event, if the debtor predeceases his co- 
tenants, the judgment creditor will lose 
his lien, but if the debtor-tenant sur- 
vives, the lien will be good against the 
entire property.®° 
(3) Oral testimony may be used to 
modify record title. 


During the lives of both and in some 
jurisdictions even after the death of one 
tenant a joint tenant may show his true 


2747 N.W. (2d) 194. 


2814 Amer. Jur. Cotenancy, section 108, 60 N.W. 
(2d) 296, 101 N.W. 642, 111 ALR 173. 


2931 N.E. (2d) 224 (Ohio). 


3014 Amer. Jur. Cotenancy, section 107, 111 ALR 
168, 161 ALR 1138, contra. 1139. 
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jnterest in the property. A creditor may 
show it all belongs to his debtor. The 
property can be shown to be community 
property or not. A joint depositor can 
show that he opened a bank account for 
convenience, and that the entire deposit 
belongs to him, A surviving joint tenant 
may set aside a deed made by a deceased 
cotenant where it was procured by fraud 
or undue influence.*1 Joint tenancy there- 
fore seems a most undesirable form of 
title holding when it is discovered that 
the written title can be modified by parole 
evidence. 


B. TAx PROBLEMS 
(1) Income Taxes 


While joint interests continue in any 
form of income producing property, the 
question arises to whom the income shall 
be taxed. This question primarily de- 
pends upon the property laws of the 
several states. It is usually the rule that 
the income is divided among the joint 
tenants in proportion to their number 
and, therefore, each one is taxable only 
with his share. However, in a few states 
the rule as to estates by the entirety has 
been to tax all the income to the hus- 
band under an old common law rule. 
Upon the sale of the jointly held property 
during the life of all the tenants the 
sales price is split among the various 
tenants and this is usually the case also 
in tenances by the entirety.32 


Thus, joint tenancy may have an ad- 
vantage of splitting the income while all 
the joint tenants survive. However, one 
of the commonest uses of joint tenancy 
is the tenancy by the entirety or other 
form of joint holding by husband and 
wife. In such cases the income tax ad- 
vantage has disappeared since the Rev- 
enue Act of 1948. 


In order that husband and wife may 
file a joint income tax return, their tax- 
able years must begin on the same date, 
they must not be legally separated under 
a decree of separate maintenance on the 
last day of the taxable year, and neither 
may be a non-resident alien.33 They may, 
however, have different methods of ac- 
counting.34 Their liability for payment 
of tax is joint and several.35 


However, with respect to joint tenants 
who are not husband and wife, while 
they cannot file a joint return they are 
taxable to the extent of their respective 
proportionate interests in the jointly 
owned property. They may have in addi- 
tion to different accounting methods, also 
different taxable years. 


Where, as distinguished from owner- 





"7 ALR (2d) 1310. 


“Westphal, Joint Ownership, ete.: NYU 8th An- 
nual Inst. on Federal Taxation, p. 1117 Seq.; Fed- 
eral Income, Gift and Estate Taxation, Rabkin & 
Johnson, Sec. 4.06. 

887.R.C., Sec. 51(b). 

S].R.C. Sec. 51(b). 


“G.C.M. 25812 CB 1948-2, 54. 
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ship in joint tenancy, property is held 
under a joint account or by purchase 
from a joint account, income from the 
property is taxable to each cotenant 
according to his ratable contribution to 
the joint account regardless of record 
title.36 If the account is a bank account 
in joint tenancy with right of survivor- 
ship and the cotenant has never exer- 
cised dominion over the account it ap- 
pears that the same rule holds. When, 
however, the cotenant exercises dominion 
over the account by a withdrawal, it ap- 
pears that thereafter income from the 
account is taxable to each tenant in pro- 
portion to his interest in the account. 


627 BTA 1068. 


The act of the cotenant in. exercising 
dominion over the account by a with- 
drawal is necessary to complete the gift 
of a joint account and the income tax 
should fall on the contributor in full 
until the act of dominion is exercised by 
his cotenant. 


The same rule would appear to hold in 
respect to U. S. Savings Bonds held in 
the name of A and B or in the name of 
A or B. Co-owners who are husband and 
wife domiciled in a community property 
state would ordinarily include one half of 
the increment in each spouse’s income 
if the bonds are held as community prop- 
erty.37 


IT 3301, CB 1989-2, 75. 
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While there is usually an advantage in 
the filing of a joint return by husband 
and wife who own income producing 
property, real or personal, in joint ten- 
ancy, if they incur a capital loss during 
a taxable year they are limited to the 
use of only $1,000 of such loss as a de- 
duction against ordinary income, but if 
they file separate returns and split the 
income from the jointly owned property, 
each may deduct $1,000 of the capital 
loss on his return.38 


Where husband and wife own an apart- 
ment building either in joint tenancy or 
in tenancy by the entirety, even though 
the husband contributed the entire pur- 
chase price, they may divide the income 
therefrom. In some jurisdictions, how- 
ever, where property is held as tenants 
by the entirety, an exception is made 
to the division of income.3® Taxpayers in 
North Carolina in application of the 
strict common law rule do not enjoy the 
division of income but the husband is 
taxable upon the entire rent income de- 
rived from property held as tenants by 
the entirety. Gain or loss on the sale of 
such property, however, is divided be- 
tween husband and wife.49 Either tenant 
may deduct the full amount of taxes and 
mortgage interest held by the entirety if 
he has paid the full amount and no part 
of the deduction has been previously 
taken by the other.*1 


Where real estate is owned in joint 
tenancy by husband and wife, if their 
income from other sources makes it feas- 
ible to do so, they can use the rents for 
repairs under old Sec. 23(a) I.R.C. as 
an offset to their income, thereby often 
giving the property a higher value for 
sale purposes at capital gains rates. 
Taxes and interest may be capitalized 
and the adjusted basis for gain or loss 
increased if on the other hand the owners 
desire to increase their taxable income.42 
The foregoing method may upon occasion 
be used to minimize the effect of a low 
basis of cost to the donor where the in- 
terest of the cotenant was acquired by 
gift. 


A recent ruling with respect to U.S. 
Savings Bonds provides that interest (in- 
crement in value) earned on Series E 
bonds registered in the names of two 
natural persons in the alternative as co- 
owners but purchased entirely with the 
funds of one is all his income even though 
he gratuitously permits the other to re- 
deem the bonds and retain the entire 
proceeds. The ruling further provides 
that where the purchase price of such a 
savings bond registered in the names of 


*Regulations 118, Sec. 39.117(d)-1(d). 
*Edwin F. Sandberg, 8 TC 423. 

‘°IT 3878, CB 1947-2, 57. 

“Rabkin & Johnson, Sec. 4.06(3), supra. 


*“1.R.C. Sec. 24(a) (7); 
39.24(a)-6(a); Sec. 39.24(a)-6(c); Sec. 39.113(b) 
(1)-1; See. 39.113(b) (2) -1. 
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Regulations 118, Sec. 


a husband and his wife in the alternative 
as, co-owners was contributed in part by 
each and the bond is reissued in the 
names of the husband and their daughter 
in the alternative as co-owners, any in- 
terest that accrues (as earned) thereon 
thereafter while the daughter remains as 
such co-owner is income to her in pro- 
portion to the wife’s contribution to the 
purchase price. Such proportion of any 
interest that had accrued on the bond be- 
fore it is reissued is income of the wife. 
Interest earned on the bond, whether it 
had accrued. before the reissue or ac- 
crues thereafter while the husband con- 
tinues to be the other co-owner, is his 
income in proportion to his contribution 
to the purchase price. The rules relative 
to when interest (increment in value) 
on such savings bonds is returnable for 
Federal income tax purposes are cited 
in the notes.4% 


If the fair market value of the proper- 
ty at the time of the transfer into joint 
tenancy exceeds the adjusted basis of 
the donor, the donee cotenant is not en- 
titled to take a new period of useful life 
for depreciation as to his one half inter- 
est in the property.‘ 


(2) Gift Taxes 


The incidence of gift tax liability, like 
that of the income tax, consequences 
where property is transferred into joint 
tenancy and thereafter held in that form, 
is often not fully realized. The points 
requiring emphasis in so far as the pe- 
riod of the existence of the joint tenancy 
is concerned really relate to terminations 
or partial terminations of those inter- 
ests which at creation were sufficiently 
ambulatory to avoid an initial gift tax. 
Thus withdrawals from a joint bank ac- 
count or receipt of interest or principal 
from jointly held bonds by the non-con- 
tributor constitutes that reduction to 
possession and the cessation of control 
by the donor justifying gift taxation. 


If husband and wife own a joint bank 
account with a balance of $50,000 con- 
tributed by H, and W has never previ- 
ously withdrawn from nor deposited in 
the account, the gift tax resulting when 
W withdraws $20,000 would be as fol- 
lows: Pursuant to the provisions in Reg- 
ulations 108, Sec. 86.2(a) (4) the $20,000 
becomes a gift to W from H when with- 
drawn. One half of the $20,000 is a 
transfer available for marital deduction 
but only to the extent that the gift is 
included in the “total amount of gifts 
made during the calendar year” com- 
puted as provided in old Sec. 1003.45 If 
no other gifts are made to W during the 


“8See GCM 15875, CB XIV-2, 100 (1935); Mim. 
6327, CB 1948-2, 12: DC 885, CB 1951-2, 32 (the 
latter relating inter alia to Series E bonds held 
after their original maturity) (Rev. Rul. 54-143, 
I.R.B. 1954-17. 7). 


“For the election in respect of depreciation, etc. 
allowed before 1952, see I.R.C. Sec. 113(d). 


“Regulations 108, Sec. 86.16a‘d). 


calendar year, $3,000 is excluded under 
Regulations Sec. 86.10 in determining 
the “total amount of gifts made during 
the calendar year.” The marital deduc- 
tion would, therefore, be $10,000, not- 
withstanding Sec. 1004(c). 


The limitation in this last mentioned 
section is effective only where the gifts 
to the spouse are under $6,000 in a 
calendar year. H must file a donor’s re- 
turn, Form 709, showing a gift of $10,000 
from which the annual exclusion is de- 
ducted, and W must also file a donee’s 
return. 


(3) 
The interest of a husband in joint 
ownership bonds was subject to the gov- 
ernment’s claim for taxes owed, bonds 
being Series E, F and G, U.S. Savings 
Bonds, and registered in the names of 
husband or wife. The Court found that 
the husband had a one-half interest.*6 


Miscellaneous Tax Problems 


An estate by the entirety cannot be 
subjected to the lien for the taxes due 
from the husband alone.47 The District 
Court has recently held that real estate 
was community property notwithstanding 
that the form of deed granting it was one 
of joint tenancy. The spouses considered 
it as community property and conse- 
quently the entire real property was sub- 
ject to the Government’s claim based on 
a tax lien.*8 


The tax problems, gift and estate, 
growing out of the joint ownership of 
property not only become progressively 
hazardous as the value of the property 
increases, but the income tax problems 
during the existence of the joint owner- 
ship may assume significant importance. 


III. TERMINATION OF JOINT 
OWNERSHIPS 


A. Non-TAX PROBLEMS 


Joint ownerships, particularly joint 
tenancies, are used upon the assumption 
that administration with its attendant 
delay and expense, will be avoided. The 
degree to which this goal is achieved de- 
pends, of course, upon local law in so 
far as interests in realty are concerned 
and upon a variety of factors where per- 
sonalty is involved. In general termina- 
tions may be classified into those arising 
upon a severance during lifetime and 
those occurring at the death of one joint 
owner. 


Thought is rarely given to the possi- 
bilities of lifetime severance. The invol- 
untary severance which can occur at the 
instance of a creditor of one joint tenant 
of course is even more removed from the 
thought of parties entering upon a joint 


“1. S. v. Claud E. Ridley et al, D.C. 4718, Mareh 
20, 1954, 54-1 USTC. 


47Rothensies v. Ullman, 110 F. (2d) 590. 


48D, W. Smith et al v. Hamilton et al, D. C. No. 
15768-BH, March 1954, 54-1 USTC. 
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ownership. Nevertheless the right of sole 
ownership of the whole upon survivor- 
ship can and is destroyed by any lifetime 
termination. In addition the voluntary 
conveyance of one joint owner in con- 
veying the property can destroy, because 
of an ensuing partition or similar devel- 
opment, the anticipated peaceful joint 
use and occupancy of the other owner 
who may have been the generating 
source of all of the property. 


At death at least two problems must 
be solved. The survivor’s record title 
must be placed in order so that he alone 
can convey the whole. Secondly the death 
tax liabilities must be determined. Each 
of these processes requires time and in- 
volves some expense if competent advice 
and assistance be obtained to aid in their 
accomplishment. Undoubtedly a net sav- 
ing arises for many small property 
owners. The possible existence of a pro- 
bate for other property together with the 
time and expense necessary to settle 
death tax problems in larger estates, 
which will not be lessened and may be 
increased by the presence of joint owner- 
ships, make the assumed advantages most 
illusory. 


The complete inflexibility of the sur- 
vivorship character of joint tenancies is 
a further important deficiency. It is not 
uncommon for a widow or widower with 
living children to employ joint tenancies 
with a new spouse thus disinheriting 
the children by the first .marriage. Simi- 
larly a parent may for convenience em- 
ploy a joint tenancy with one of his 
several children, selecting the joint owner 
for reasons of nearness of residence or 


related items of convenience only, with 


the resulting disinheritance of the re- 
maining brothers and sisters. In either 
of these cases, if it be assumed that the 
surviving tenant does not desire to be 
unjustly enriched, he must comply with 
any applicable requirements of state and 
federal gift tax laws if he transfers 
property which becomes his legally to 
those who morally are entitled to share 
therein. 


B. DEATH TAXES 


Very important in the consideration 
of whether to establish a joint owner- 
ship at the outset are the tax problems 
which arise upon the termination of this 
type of ownership. Although there are 
various advantages from other view- 
points of joint ownership, the tax view 
is composed almost entirely of disadvan- 
tages. 


The Code requires that the value of 
the gross estate of a deceased person 
Shall include all property, with certain 
exceptions, where the title was held as 
joint tenant or as tenant by the entirety, 
except where the survivor can prove con- 
tribution towards the purchase price. 
That portion of the contribution will not 
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be included in the decedent’s estate.49 
Thus joint ownership or ownership as 
tenants by the entirety immediately upon 
death places a burden upon the survivor 
to prove that he or she contributed to 
the purchase price.5® The proof must be 
that the survivor originally owned the 
property or acquired it from the de- 
cedent for an adequate consideration. 


A wife’s release of her marital rights 
is not a sufficient consideration for con- 
veyance of property to her.5! However, 
where the tenants by the entirety assume 


491.R.C. Sec. 811(e), Reg. 105, Sec. 81.22. 
50U. S. v. Jacobs, 306 U.S. 363 (1939). 
51I.R.C. Sec. 811(e). 


an existing mortgage on which each is 
held personally liable, each tenant is 
then treated as having made an original 
contribution to the extent of one half of 
the balance of the mortgage at the time 
of acquisition.52 Neither will working 
in her husband’s office in the absence 
of an agreement be a contribution to the 
purchase price even thougk the profits 
from the husband’s profession go into 
joint property.53 Many survivors may 
find themselves taxed on their own prop- 
erty because of inadequacy of proof. 


Emma Bremmer v. Luff, 7 F. Supp. 148 (1933); 
Walsh, Joint Tenancy — Simple or Subtle, 7 
C.L.U. Journal 151 (1953). 


53B. Frank Bushman v. U. S., 8 F. Supp. 694, 
Cert. den. 295 U.S. 756 (1984). 
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ASSETS 


Cash on Hand and in Banks .. . 


United States Government Securities 


State, Municipal and Other Securities, including Stock of 


the Federal Reserve Bank 
Loans and Discounts . . . . 
Bank Premises. . 
Other Real Estate 
Other Assets 


$ 209,895,480.19 
469,257,299.81 


128,756,223.43 
513,130,099.36 
3,117,674.51 
1.00 
5,371,816.16 


$1,329,528,594.46 
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ST on its necessancrecersneenamveemnaanaoman 
Se ae ee 
Undivided Profits . . 


DEPOSITS 
Commercial and Savings . 
Estates and Corporate Trust . 
Accrued Taxes, Interest, etc. . 
Other Liabilities . . . . 


$ 17,500,000.00 
50,000,000.00 
12,667,064.48 


Capital Funds $ 80,167,064.48 


$1,196,465,619.54 


1,234,659,600.34 
11,752,305.95 
2,949,623.69 


$1,329,528,594.46 


38,193,980.80 
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Proof that the tenants by the entirety 
or joint tenants acquired their property 
originally by gifts, devise, bequest or 
inheritance from a third party is suffi- 
cient proof to include only one half of 
the tenancy by the entirety or the ap- 
propriate fractional portion of the joint 
tenancy. Proof of contribution to joint 
bank accounts can be especially difficult. 
Very detailed records should be kept to 
show withdrawals as well as deposits. 


Taxation of these various joint owner- 
ships by the states varies widely. New 
Jersey, for instance, has no death tax 
on tenancies by the entireties and North 
Carolina automatically taxes one-half the 
value of such property irrespective 
of contribution.54 Community property 
states in most instances tax only one 
half the value. But California permits 
other types of joint tenancies as well. 


If property is given to a wife by her 
husband, the income produced by the 
property is considered separate property 
and would be the basis for contribution 
towards the purchase of jointly owned 
property.55 Income includes dividends, 
rentals, interest on bonds, and profit on 
resale of property.56 The key thought is 
that the burden of proof is on the sur- 
vivor, and the new Revenue Code makes 
no material change.5? Where property is 
owned as tenants in common and it is 
so specified, the proof of contribution is 
unnecessary ordinarily since most state 


%N.C. Gen. Stat. 105-2 (1948); for abolition of 
survivorship in joint tenancy, N.C. Gen. Stat. 41-2 
(1948) but see Wilson v. Ervin, 227 N.C. 396, 42 
S.E. (2d) 468 (1947). 


SHarvey v. U. S., 86 F. Supp. 609, aff’d 185 F. 
(2d) 463 (1950). 


Estate of Mary Louise Selecman, T.C. Memo. 
Docket #21085, 11650. 


“T.R.C. of 1954, Sec. 2040. 


American 


TRUSS" a 


CHARLOTTE, NORTH CAROLINA 
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laws and common law provide that each 
owner owns a proportionate interest with 
no rights of survivorship. 


A second tax in survivor’s estate is 
another tax disadvantage of joint owner- 
ships other than tenancies in common. 
Since a will does not control the disposi- 
tion of jointly owned property, it is im- 
possible to postpone complete beneficial 
enjoyment for any period. The survivor 
takes the property immediately, and upon 
the survivor’s death the property may be 
subject to the second tax.58 If certain 
limitations and qualifications are met, 
the surviving tenant may utilize a de- 
duction based on the value of property 
then held which was taxable in the estate 
of a decedent dying within ten years 
previously. Many of the problems of the 
present law have been eliminated by the 
Internal Revenue Code of 1954.59 


Still another tax disadvantage of joint 
ownership where the property passes 
to the survivor without probate has been 
the fact that funeral expenses, admin- 
istration expenses, and claims against 
the estate, although paid, may be disal- 
lowed by the revenue agent if they 
exceed the value of the property subject 
to probate and creditors’ claims,®° even 
though the survivor immediately pays 
all of the debts. 


The Internal Revenue Code of 1954 


581.R.C. Sec. 812(c); Regulations 105, Sec. 81.41. 


*Rudick, The Estate Tax Deduction for Prop- 
erty Previously Taxed, 53 Columbia L.R. 761 
(1953). I.R.C. 1954, Sec. 2013. (The 1954 Code 
eliminates tracing property into second estate, ex- 
tends the time of receiving property to 10 years 
from previous death, changes deduction to a credit 
for tax paid, reduces credit proportionately with 
length of time elapsed between deaths, allows de- 
duction for non-marital deduction property pass- 
ing to the spouse, and eliminates credit for gift 
tax paid.) 


601. R.C. Sec. 812(b); Regulations 105, Sec. 81.29. 
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has attempted to solve the problem 
equitably.1 The new Code says that the 
excess will be disallowed except to the 
extent “that such deductions represent 
amounts paid before the date prescribed 
for the filing of the estate tax return...” 
It allows as a deduction amounts repre. 
senting expenses incurred in administer. 
ing property not subject to claims in. 
cluded in the gross estate, if paid prior 
to the expiration of the period of limita. 
tions for assessments, such as attorneys’ 
fees to prevent such trust inclusion in 
the gross estate and principal commis. 
sions on trust property included in the 
gross estate. The existing law levied a 
penalty on the joint ownership of proper. 
ty where the amounts are actually paid 
within the prescribed times.® 


C. INCOME TAXES 


When joint ownership is terminated 
by death or otherwise, income taxes, 
especially capital gains basis, cause addi. 
tional worries. 


Under the 1939 Code property ac- 
quired by bequest, devise or inheritance 
receives a new cost basis for figuring 
capital gains on subsequent sales.®? The 
new basis is fair market value at date of 
death of the decedent or optional valua- 
tion date, if used. However, since tenancy 
by the entirety and other joint owner- 
ships with survivorship have special com. 
mon law aspects, these property interests 
upon the death of a co-tenant are not 
acquired by bequest, devise or inher- 
itance. Instead the interests are con- 
sidered as having been acquired when the 
original cost was paid or when acquired 
by survivorship in other types of joint 
ownership upon the death of the decedent 
and there is no change in cost basis.® A 
tenant in common who receives property 
by bequest or devise does acquire a new 
basis for the property inherited. 


The Internal Revenue Code of 1954 
provides “. . . in the case of decedents 
dying after December 31, 1953, property 
(other than annuities described in Sec- 
tion 72) acquired from the decedent by 
reason of death, form of ownership, or 
other conditions, if by reason thereof 
the property is required to be included 
in determining the value of the decedent’s 
gross estate under chapter II of sub- 
title B” shall be considered to have been 
acquired from or to have passed from 
the decedent for the purposes of the 
section.65 This new provision will elim- 
inate a gross inequity in the old tax law. 


S1T.R.C. of 1954, Sect. 2053(b) (c) (2). 


®2Marshall, Joint Tenancy, Taxwise and Other- 
wise, 40 Calif. Law Review 501 (1952), suggests 
change in California law to favor small estate. 


68T.R.C. Sec. 113(a) (5). 
“Lang v. Comm., 289 U.S. 109 (1933). 


®I.R.C. of 1954, Sec. 1014; See the Detailed Dis J 


cussion of the Technical Provisions of the Internal 
Revenue Code of 1954 in the House of Representa 
tives Committee on Ways and Means. But, is this 
property acquired “from” the decedent by “form 
of ownership” or is it acquired “with” the dece 
dent at the outset? 
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Where property held in joint name or 
as tenants by the entirety is sold there 
js no problem of taxation of the gain 
or loss if a joint return is filed with the 
Federal Government. If separate returns 
are filed, the law of the particular state 
would govern. The general rule and the 
rule followed in most states is that all 
capital gains and losses on property are 
split between the owners in the propor- 
tion of their ownership, except that gains 
and losses on property held as tenants 
by the entirety are usually split fifty- 
fifty. This is true in Colorado, Indiana, 
Wisconsin and others. 


Where a residence held in the name of 
one spouse or held in joint name is sold 
and the proceeds or an equivalent amount 
by the non-owning spouse are reinvested, 
the Internal Revenue Code allows the 
postponement of any tax on a gain, pro- 
vided the reinvestment takes place within 
twelve months. If the title to the property 
is not from joint name to joint name, 
consent must be obtained from the Treas- 
ury Department before the benefits of 
this provision are available.66 This pro- 
vision, of course, pertains only to the 
sale and purchase of a principal resi- 
dence. 


D. Grrr TAXES 
(1) Federal 


The termination of joint tenancy prop- 
erty into other forms of ownership has 
recently been discussed from the gift tax 
viewpoint in a comprehensive article by 
Lawrence G. Knecht.67 


It is quite apparent that if a gift tax 
has been paid on the creation of the 
joint tenancy then no gift taxes as such 
will be due when the joint tenancy ter- 
minates by reason of the death of one 
of the joint tenants. 


Assume the joint tenants desire to 
split the joint tenancy property into 
separate holdings, each of the joint ten- 
ants taking one half thereof in his own 
name, or by changing to tenants in com- 
mon. The following is quoted from a 
ruling letter concerning this situatior 
issued by the Treasury Department.®8 


“The value of the interest of each party 
in property held in joint tenancy with rights 
of survivorship, but which rights may be 
defeated by either party severing his or 
her interest therein is one half the total 
value of the property. Accordingly the 
equal division of jointly owned property 
does not result in a transfer subject to the 
tax (see example (5) under Section 86.2 
of Regulation 108 relating to gift tax).” 


Since the Revenue Code of 1954 per- 


| mits an election to delay the tax on the 





*I.R.C. See. 112(n) (6). 


“Correcting Joint Property Evils,” Trusts and 
Estates, Jan. & Feb. 1954. 


Letter addressed to Rudolph O. Schwartz, dated 
November 7, 1949 signed by E. I. McLarney, 
Deputy Commissioner. 
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creation of joint tenancies until their 
termination other than by death as it 
presently does for tenancies by the en- 
tirety, the rules above stated will have 
to be modified accordingly. 


(2) State 


Wisconsin follows the same rule and 
reasoning as the Federal government. 
The Inheritance Tax Counsel, in reply 
to an inquiry on this subject, stated on 
November 22, 1950 (in part): 


“If the contributions of Mr. S. to the 
joint property were substantially in excess 
of those of his wife, then upon the pur- 
chase of each security a gift of a frac- 
tional interest therein was made to her. 
All of such gifts which she received in 
each calendar year since the gift tax was 
enacted should have been reported by her, 
for gift tax purposes, in each succeeding 
year as required by the gift tax law... 


“In our opinion the above would be the 
correct method of arriving at the gift tax, 
if any, which may be due, rather than 
assuming that a gift will take place upon 
an equal division of the securities.” 


General 


(3) 
Granting to joint tenants the right to 
elect to pay their gift taxes, if any, upon 
termination, rather than upon creation, of 
a joint tenancy will be a practical solu- 
tion for both the governments (State and 
Federal) and the taxpayer. Many of the 
rather intricate problems concerning 
dominion and control, classifications of 
property for gift tax purposes, who 
furnished the purchase price, and estate 
and inheritance tax questions can now 
be reduced to set rules and principles. 
Now that the Federal government has 
taken this step it is hoped that the twelve 
states levying gift taxes will follow. 
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...%n the center of Dixie 


At First National, there’s a Man With a Plan 
who knows Georgia best. He’s experienced in 
handling the estate problems of newcomers 
to the State—people referred to First Na- 
tional by our colleagues everywhere. 


Although the disadvantages of joint 
tenancies have been enumerated, it must 
be recognized that some form of short 
probate and simple disposition of small 
estates must be provided; or for lack 
of a better answer, joint tenancies will 
never be displaced. 


[Committee members: *Charles C. Al- 
len, Jr., St. Louis; Carlos Berguido, Jr., 
Philadelphia; *Byron E. Bronston, Chi- 
cago; *Tom W. Garrett, Oklahoma City; 
*Robert L. Hines, Charlotte, N. C.; *J. 
Quincy Hunsicker, III, New York; Bar- 
ton H. Kuhns, Omaha; *Martin M. Lore, 
New York; *Frank L. Mechem, Seattle; 
Louis H. Miller, Jr., Richmond, Va.; 
Leroy E. Rodman, New York; *Carlton 
S. Roeser, Pontiac, Mich.; *Rudolph O. 
Schwartz, Manitowoc, Wis.; Thomas R. 
Walenta, Moscow, Ida. 


*Particular recognition and apprecia- 
tion are due to those members actively 
participating in the preparation of this 
report, indicated by asterisks.] 
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TAX INSTITUTE IN KANSAS CITY 


The fourth annual Institute on Federal 
Income Taxation sponsored by the Uni- 
versity of Kansas City School of Law 
will be held on November 12 on the 
campus. Topics include income tax prob- 
lems of the individual, estates and trusts, 
small unincorporated business, and close- 
ly held corporations, and effective use of 
life insurance, all with reference to the 
1954 Code. Two local bank men are pre- 
siding at the sessions: Charles G. Young, 
Jr., vice president and trust officer of 
City National Bank & Trust Co., and 
Dwight Bentley, vice president of Mer- 
cantile Bank & Trust Co. 


Send for a free copy of our booklet on 
estate planning. Customers of yours who are 
moving to Georgia will find it very helpful. 





DRAFTSMANSHIP: WILLS AND TRUSTS 


WILLIAM J. BOWE 
Professor of Law, Vanderbilt University, Nashville, Tenn. 


WENTY-FIVE years ago when the 

federal estate tax on a $200,000 es- 
tate amounted to $1,500 and a $10,000 
a-year family paid income taxes of $40 
a year, wills were drawn with no thought 
of taxes. Unfortunately many wills are 
still so drawn, because general practi- 
tioners, unfamiliar with taxes, persist 
in using traditional forms and techniques. 
Thus some testators and their advisers 
follow the classic English disposition: 
income to the wife for life, remainder to 
the children. To a larger group, however, 
anything less than the entire estate out- 
right smacks of being un-American. 


TRADITIONAL BEQUESTS OF CAPITAL 


Life Estate to wife, remainder to chil- 
dren. If we assume that the decedent 
husband, using this method, had a tax- 
able estate of $200,000, and that his 
wife’s assets are nominal, minimum death 
taxes, federal and state, will amount 
to $32,700. Had full advantage been 
taken of the marital deduction by giving 
the wife one-half outright (or in trust 
with a general power of appointment) 
and the other half for life, minimum 
death taxes would amount to $4,800. 
There would be additional taxes on the 
wife’s death of $4,800 — which the life 
estate, remainder to the children, tech- 
nique avoids — but the combined taxes 
would total only $9,600 instead of 
$32,700. 


Entire Estate to wife outright. Again 
we will assume a taxable estate of 
$200,000. Here H’s estate is entitled to 
the full marital deduction so that the 
death taxes on his death are limited to 
$4,800. But on his wife’s subsequent death 
the entire $200,000 will be subjected to 
death taxes of $32,700! — or combined 
taxes of $37,500. Here again half to the 
wife outright and half for life would 
reduce the combined taxes to $9,600. 


Precatory Trusts. Not infrequently 
a legatee will receive his bequest under a 
moral obligation to use it for the benefit 
of another. Thus in Mississippi Valley 
Trust Co. v. Comm.,? a testator left his 
estate to his sons and -in a subsequent 
paragraph provided, “I have heretofore 
expressed to my sons my wishes as to 
certain charitable gifts, and I therefore 
make no such bequests, preferring that 
my sons shall make such donations with- 
in their sole discretion as shall seem to 
them to be best.” The sons gave 


lInternal Revenue Code of 1954 provides a full 
credit for previously taxed property if the second 
death occurs within two years, the credit decreas- 
ing by 20% every two years thereafter until no 
credit is allowed after the tenth year. 


972 F. (2d) 197 (1934). 
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$1,000,000 to the University of St. Louis. 
Presumably to them, as to most people, 
a moral obligation was as binding as a 
legal one. But it can be much more ex- 
pensive. It was held that the estate was 
not entitled to a charitable deduction 
because the bequest to the sons was ab- 
solute. A bequest to “such charities as 
my sons select” or $1,000,000 to my sons; 
if they disclaim® this bequest, then to 
the University of St. Louis,” would have 
obtained the deduction. 


Or where individuals are the intended 
beneficiaries a trust obligation should be 
imposed on the legatee rather than a 
mere request so as to reduce income taxes 
and eliminate any gift tax on payments 
by the legatee, as well as potential estate 
tax. 


Bequests as payments for services. All 
would agree that if a lawyer contracted 
with his client to render services for the 
duration of the client’s life in return for 
a bequest of $25,000, he could not suc- 
cessfully claim that the legacy was ex- 
empt from income tax under Section 


22(b) (3) of the 1939 Code excluding - 


“property acquired by gift, devise, be- 
quest or inheritance.” What if there 
is no enforceable promise? Strangely 
enough there are few cases dealing with 
such bequests. The books abound with 
cases of gratuitous lifetime transfers to 
persons who have rendered services. 
Whether such transfers constitute addi- 
tional taxable compensation to the re- 
cipient or are tax exempt gifts turns, 
not on whether there was a legal obli- 
gation to make the payment, but on 
whether the prime motivation was to 
further compensate for services rendered 
or whether it sprang from motives of 
love and affection. Where the donee is 
ouside the family, it is rare that such 
a transfer, even though characterized as 
a gift, will be exempt. On the other hand, 
within-the-family transfers are frequent- 
ly held to be gifts even though tied to 
some service.* 


The only Tax Court case dealing with 
such a bequest that has come to our at- 
tention is McDonald v. Comm.5 There 
the decedent left the residue of his 
estate to his nurse and companion but 
their relationship had much more family 
flavor than business. Thus the decision 
exempting the bequest seems sound. 


81939 I.R.C., Sec. 812(d) provides for the deduc- 
tion in the event of an irrevocable disclaimer which 
results in a bequest passing to charity. 


*Synder and Berman, Inc. v. Comm., 116 F. (2d) 
165 (1940). 


56 T.C. 840 (1948). 


But what of bequests to faithful busj- 
ness employees, secretaries, and house. 
hold servants? While affection always 
motivates such bequests, the element of 
further rewarding services is also pres. 
ent. Generally from the very circum. 
stances of the gift a donative rather than 
a compensative motive would seem to 
predominate since no future benefits to 
the transferor, direct or indirect, are pos. 
sible. Yet will draftsmen not infrequent. 
ly emphasize the services element ip 
such a way as to unnecessarily label the 
bequests as additional compensation and 
therefore probably taxable. Caution 
would suggest that the safest approach is 
to make the bequest to the person by 
name and let it go at that.® 


Gifts of stated amounts rather than 
fractional shares. A left securities to a 
trustee to pay the income to B and when 
he reached forty to pay him $5,000,000 
of the corpus. The trustee discharged 
$3,200,000 of the legacy with securities 
that had a cost basis to him of $1,200,000. 
It was held that the trust realized a 
capital gain of $2,000,000 as a result of 
this transaction.? 


Wherever an executor discharges a 
general legacy with property that has 
a cost basis different from its value at 
the date of transfer, gain or loss re- 
sults.8 The rule is different with respect 
to a specific or residuary bequest since 
the legatee is, in either of these cases, 
entitled to the specific property. Because 
of these rules, if a substantial period of 
time may elapse between the date of 
death and the date of payment of a large 
bequest, it may be preferable to phrase 
the bequest in terms of a fractional share 
of the estate rather than a fixed dollar 
amount, and thus avoid this capital gain 
problem. Further, where there are 4 
number of legatees taking fractional 
shares, a judicious distribution of po 
tential gains and losses to such legatees 
as will suffer least from gains or benefit 
most from losses may be made. Thus if 
a charity is given 1/10 of the residue the 
executor may satisfy this bequest with 
low cost basis securities, assuming he 
is given the usual power to distribute 
wholly or partly in kind. 


Bargain Purchase Bequests. Where son 
A is the only member of the family 
actively engaged in father’s business, 
father’s will frequently gives him an 
option to buy the business at % or other 
percentage of its value. Here the dis 
position is part a gift and part a sale 


®There is no advantage to the estate in having 4 
bequest treated as compensation since, in the a> 
sence of a legal obligation to make the bequest 
no deduction is allowed. 


‘Kenan, 114 F. (2d) 217 (1940). 


8He is treated as discharging a fixed obligation 
and of course it is well settled that if A dischars® 
a $10,000 debt with an asset worth $10,000 but 
which has a $5,000 cost basis to A, he has realized 
a $5,000 gain. 
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But Mack v. Comm.® held in this type 
bequest that A’s cost basis was the 
amount he actually paid for the busi- 
ness. On the other hand, if paragraph 
first of the will bequeathed him % of 
father’s interest and paragraph second 
gave him the option to buy the balance 
at its estate tax value, his cost basis 
would be the full value of the property.19 
This, of course, would be most significant 
in the cases where father operated as a 
sole proprietor!! and would always be 
significant on a later sale of the business 
or part interest therein by the legatee. 


Vested Remainder. The creation of 
vested remainders has caused trouble in 
the settlement of state inheritance taxes. 
Thus, a gift to A for life, remainder to 
B if he survives, otherwise to X, a 
stranger to the blood, may result in the 
remainder interest being taxed at the 
higher rate applicable to X, with a pos- 
sible refund if B ultimately comes into 
the property.12 To avoid this difficulty 
lawyers sometimes create indefeasibly 
vested remainders. But this may result 
in the incurring of much heavier death 
taxes than the inheritance tax problem 
avoided. Thus, if the bequest is to A for 
life, remainder to B and his heirs, and 
if B predeceases A, the value of B’s 
remainder interest will be included in 


°148 F. (2d) 62 (1945). 


leThis type of gift-sale transaction is more fre- 
quent in lifetime transfers. Father owns 16 lots 
which cost him $96,000, $6,000 per lot. They are 
worth $96,000. He deeds them to son in exchange 
for a $30,000 purchase money mortgage. This re- 
sults in a gift of $66,000 (within the exemptions 
and annual exclusions of Father and Mother). 
Father’s plan is to release $6,000 of the debt in 
each of the next five years. Since these amounts 
are within the annual exclusions of Father and 
Mother, no gift taxes will be incurred. But son 
has a $30,000 cost basis. Had Father sold him 5 
lots for the $30,000 purchase money mortgage and 
deeded him by way of gift the remaining 11 lots, 
son’s cost basis would have continued at $96,000 — 
the five purchased would have cost $30,000 — the 
1l received by gift would have taken the donor’s 
basis of $66,000. 


"The lower cost basis would affect each indi- 
vidual asset in the business, both those held for 
resale and those used in the business. 


For a fuller discussion of this point see Heller- 
stein, “State and Local Taxation, Cases and Mate- 
rials,” page 573; The Taxation of Contingent In- 
terests Under Inheritance Tax Laws. 
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B’s taxable estate (both state and feder- 
al) even though B never had the enjoy- 
ment of the property.15 Here the careful 
draftsman would have avoided any tax 
on B’s death by phrasing the bequest 
“to A for life, then to B if he survives 
A, otherwise to B’s surviving children.” 


Gifts of remainders to charity. A 
bachelor may wish to leave his property 
to charity subject to a life income for 
his sister, or a surviving parent may 
wish to take care of an unmarried daugh- 
ter with provision that the property shall 
pass to charity upon the daughter’s 
death. The fact that the charity is a 
secondary beneficiary may very substan- 
tially increase the amount of income 
available to the life tenant from addi- 
tional capital saved by the charitable 
deduction, if the gift is properly drafted. 


In cases like these, settlors are likely 
to want some power of encroachment in 
favor of the life tenants to protect 
against possible need even though it now 
appears a most unlikely contingency. Too 
broad a phrasing of the invasion power 
has sometimes lost the deduction. Thus, 
where the trustee could invade the corpus 
for the “comfort, support, maintenance 
and/or happiness of my wife” the deduc- 
tion was denied.14 On the other hand, 
the deduction has been sustained where 
the invasion was limited to such sums 
“as may be necessary to suitably main- 
tain her (his wife) in as much comfort 
as she now enjoys.”15 To obtain the de- 
duction the invasion power must be 
limited to a fixed objective standard 
which makes it reasonably certain that 
the charity will ultimately receive the 
principal intact. 


TRADITIONAL BEQUESTS OF INCOME 


Support Trusts. Very frequently res- 
iduary testamentary trusts provide that 
the entire income shall be paid to the 
wife. Sometimes the thought that it will 
be used partially for the support of the 


13Cf. Comm. v. Rosser, 64 F. (2d) 631 (1933). 


4Merchants National Bank v. Comm., 320 U.S. 
256 (1943). 


Ithaca Trust Co. v. United States, 279 U.S. 151 
(1929). 
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children is suggested by the language 
of the gift, sometimes not. But this 
thought is generally present. The wife, 
however, is taxed on the full amount of 
the income.1® If the instrument should 
provide that one-half of the income shall 
be paid to the wife for her benefit and 
the other half to the wife for the sup- 
port of the children, there is a sub-trust 
with respect to the latter half17 and the 
income from this half will be taxed to 
the children at lower rates. This is a 
variation of the spraying trusts discussed 
below. 


Another common illustration of a gift 
accompanied by a request rather than a 
direction is the plan used to take care 
of the wayward son. It may be better 
to impose a discretionary duty to carry 
out the deceased’s wishes; otherwise the 
trusted son will be paying high bracket 
income taxes on the money going to the 
other and gift taxes to boot, if the 
yearly amount exceeds his annual ex- 
clusion. 


Separate Trusts. Wherever a trust is 
being created for a number of benefi- 
ciaries, the draftsman should be careful 
to create separate trusts for each bene- 
ficiary. If there are five children to 
share in the trust, the property may be 
devised to a‘ trustee to pay one-fifth of 
the income to each child, or the trustee 
may be directed on receipt of the proper- 
ty to divide it into five equal parts, each 
part to be held as a separate and distinct 
trust for one of the beneficiaries. The 
tax advantage of this latter arrange- 
ment is that there are now five taxable 
entities instead of one.18 The trustee 
may still administer the five trusts as a 
unit,1® but capital gains, being not dis- 
tributable, are taxable to the trustee as 
trustee of five trusts instead of a single 
trust. 


Not infrequently the great bulk of the 


16Parker v. Comm., 166 F. (2d) 364 (1948). 


Cf. Matter of Herzog, 301 N.Y. 127, finding a 
sub-trust in a non-tax case. 


18Note, Col. L. Rev. 309 (1940). ° 


WUnited States Trust Co. of New York v. 
Comm., 296 U.S. 481 (1936). 

























assets of a testamentary trust will con- 
sist of income items. This is especially 
true of life insurance agents, who will 
have up to nine years of commissions 
coming in after death, and of business 
executives who have substantial inter- 
ests in deferred compensation arrange- 
ments. The tax savings through the use 
of separate trusts and discretionary ac- 
cumulation powers are tremendous. One 
New York tax-conscious citizen was re- 
ported before the Ways and Means Com- 
mittee to have established sixty-four 
separate trusts for four individuals.*° 


Direction rather than discretion to pay 
income. Since only distributable income 
is taxable to the beneficiary, a discre- 
tionary power to pay or accumulate can 
frequently result in substantial income 
tax savings.21 While the Internal Rev- 
enue Code of 1954 places some limita- 
tions on the tax saving possibilities of 
accumulation trusts, it is believed their 
use will continue to merit the serious con- 
sideration of will draftsmen. 


If a beneficiary does not need the full 
income in particular years, it is a tax 
waste to distribute it to him. But it will 
be taxed to him whether paid out or 
retained by the trustee unless the trustee 
is given a discretionary power to ac- 
cumulate. Even where state laws prohibit 
accumulations except for minors, indirect 
accumulations are permitted through 
clauses that authorize the trustee to de- 
termine in doubtful cases whether re- 
ceipts shall be treated as income or prin- 
cipal and whether expenditures shall be 
charged against income or principal. One 
power that is omitted too frequently is 
an authorization to the trustee to pur- 
chase insurance upon the lives of bene- 
ficiaries. It has the advantage of taxing 
the income used to pay premiums to the 
trustee at the lowest rates, frees the 
insurance from estate tax in the estate 
of the insured and yet the proceeds may 
be made available to the executors of the 
estate through an authorization to the 


20See hearings before the Joint Committee on 
Tax Evasion and Avoidance, 75th Cong., lst Sess. 
262 (19387). 

See Casner, Estate Planning Cases, Statutes, 
Texts and Other Materials, page 229. 








trustee to purchase assets from the es- 
tate.22 Thus, it relieves the beneficiary 
of the need to purchase insurance him- 
self since it serves his purposes with 
very substantial tax savings. 


Spraying trusts. It may be that the 
entire income from a testamentary trust 
will be needed by the primary beneficiary 
for the support of his family, but pay- 
ing it all to son who is the high bracket 
income tax member of his family can 
be wasteful. A typical clause here would 
be: “the net income may be paid to or 
applied for the benefit of any one or 
more of a group consisting of my son 
William and the issue of William living 
from time to time in such amount or 
amounts as the trustee may in his un- 
controlled discretion determine.” Here the 
trustee may distribute income to William 
and his children with an eye to tax bur- 
dens.?3 


TRADITIONAL LIMITATIONS ON BEQUESTS 


Spendthrift clauses. A  spendthrift 
clause is as routinely included in trust 
instruments as is the recital of the testa- 
tor’s domicile in a will. The general 
thought is it can do no harm and upon 
some extremely remote contingency it 
might become significant. Its presence 
has, however, come as a great shock to 
donors who in reliance on the Blair case?4 
have wanted, for income tax reasons, 
to assign their life interests in trusts. 
Under the Blair doctrine an assignment 
of a life interest in a trust may ef- 
fectively shift the income tax liability 
to the donee.25 But if such an assign- 
ment is invalid under state law, as is 
generally true where the usual spend- 
thrift provision is inserted, the donor is 
precluded from shifting the tax burden. 


Common Disaster Clauses. In the past 
it has been rather common to insert 


2See Bowe, Life Insurance and Estate Taxation, 
page 56, where similar inter vivos trust is dis- 
cussed. : 

23See Casner, op. cit., idem. 

“Blair v. Comm., 300 U.S. 5 (1937). 

See Shattuck and Farr, An Estate Planner’s 
Handbook, page 221. 
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clauses in wills to the effect that if the 
testator and beneficiary perish in a com. 
mon disaster, it shall be presumed that 
testator survived. The reason for this 
was to avoid heavy successive death 
taxes on the almost simultaneous 
transmission of wealth through two es- 
tates. If such a clause results in the 
failure of a bequest to a spouse, the in- 
tended marital deduction will be com- 
pletely lost. It, therefore, may, in some 
situations, be advisable to reverse the 
usual clause and provide that in the 
event of the deaths of both spouses under 
such circumstances that it cannot be de- 
termined who survived, the other spouse 
shall be presumed to have survived the 
testator.26 


Tax CLAUSES 


In the absence of a state statute estate 
taxes are payable from the residue of an 
estate. With the exception of life insur- 
ance proceeds and property subject to a 
general power of appointment,?7 the 
federal Government leaves the question 
of who shall bear the burden of the taxes 
to local law. 


Because, the tax bite has become so 
large and because most testators make 
the primary objects of their bounty their 
residuary legatees, many states have stat- 
utes requiring that, in the absence of a 
contrary provision in the will, all death 
taxes must be equitably apportioned 
among the beneficiaries.°8 


Every will should contain a tax clause 
to avoid serious distortion of the testa- 
tor’s desires.?® 


It should also contain a clause author- 
izing the executor to file a joint income 
tax return with the surviving spouse. In 
the absence of such a clause he may well 
hesitate to assume the liabilities - in- 
volved in such action.3° 


[Committee members: Willard R. 
Brown, Miami; John R. Golden, Chicago; 
Milton Greenfield, Jr., St. Louis; Francis 
R. Holmes, New York; Henry A. Mac- 
Donald, Erie, Pa.; Rollin B. Mansfield, 
Chicago; Charles B. Paine, Grand Is- 





ee a 


land, Neb.; Kenneth O. Rhodes, Los An- f 
geles; Roy M. Robinson, Boston; Dwight 


Rogers, New York; Paul B. Sargent, 
Boston; Lewis A. Seikel, Akron; Furman 
Smith, Atlanta; Joseph Trachtman, New 
York; Bernard H. Trager, Bridgeport.] 


See Reg. 105, Sec. 81.47a. 
271939 I.R.C. Sec. 826(c) and (d). 


New York Decedent Estate Law, Sec. 124; Ps 


Apportionment Act, 20 Purd. Sec. 881. 


®It is probably the intention of most decedent 
that the proceeds of their life insurance should b¢ f 
received by the beneficiaries unreduced by death f 


taxes. In order to effectuate such an intention, 
however, there must be a specific provision in a 
insured’s will directing that taxes payable becaus¢ 


of any insurance on his life be paid by his resid- Ff 


uary estate. 
soBy filing a joint return the executor become 


liable for the full tax, including any later asses* ff 


ments and penalties. 
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IMPROVEMENT OF PROBATE 


HEN the Committee was planning 

its work for this year, it was felt 
that it would be particularly appropriate 
to undertake a study of the branch of 
probate law dealing with the administra- 
tion of assets extending beyond the boun- 
daries of a single state. After this study 
of ancillary administration had been de- 
cided upon, it was discovered that Thomas 
E. Atkinson, Professor of Law at 
the New York University Law School, 
had written a very good article on the 
subject, “The Uniform Ancillary Ad- 
ministration and Probate Acts,” in the 
February 1954, issue of Harvard Law 
Review. 


The Committee’s original plan for col- 
umnar presentation of the law in the 
various American jurisdictions was sup- 
ported by Professor Atkinson, who felt 
that such a survey would be quite helpful 
if it were pointed in the direction of 
showing the voids which presently exist 
in the laws of many of the states and how 
the uniform act would help in clearing up 
these voids. 


Of course, Ancillary Administration 
is needed where the domiciliary represen- 
tative cannot obtain assets in a foreign 
jurisdiction voluntarily and must take 
other action to obtain such assets. To 
protect creditors in the local jurisdic- 
tion from these foreign representatives, 
various protective statutes for the benefit 
of local creditors and legatees have been 
devised. 


Thus we have the conflict between the 
ideal of unitary administration of the 
entire estate, wherever located, by the 
same representative, and measures de- 
signed to break up the estate into a group 
of parcels, one for each separate juris- 
diction with its local protective measures. 
Three uniform acts have been promul- 
gated by the National Conference of Com- 
missioners on Uniform State Laws for 
the purpose of reconciling these differing 
concepts by preserving the unitary ideal 
with a practical maximum of protection 
to the local creditors. They are the Uni- 
form Probate of Foreign Wills Act, the 
Uniform Ancillary Administration of 
Estates Act, and the Uniform Powers of 
Foreign Representatives Act. Although 
the latter Act was approved by the Amer- 
ican Bar Association in 1944, it has not 
been enacted in a single state. The other 
two acts, approved in 1950 and 1949, have 
been enacted by only one state, namely, 
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Wisconsin, although the Ancillary Ad- 
ministration Act is incorporated in the 
new Arkansas Probate Code of 1953. 


Therefore, the Committee was curious 
to know why these acts have not been 
more widely adopted and it was felt 
worthwhile to consider the need of these 
acts in the light of present state legisla- 
tion and practice. 


UNIFORM ANCILLARY ADMINISTRATION 
oF EsTATES ACT 


A complete system of Ancillary Ad- 
ministration is set up in the Uniform 
Ancillary Administration of Assets Act, 
the principal provisions of which may be 
briefly summarized as follows: 


Sec. 2 makes any domiciliary repre- 
sentative eligible to serve as ancillary 
representative and gives preference to 
such domiciliary representative, including 
foreign corporations which will give bond 
and appoint the Court Clerk as its agent 
to accept service of process, “unless the 
Court finds it will not be for the best 
interests of the estate, or the decedent 
shall have otherwise directed.” 


Sec. 2(3) provides that notice by regis- 
tered mail must be given the domiciliary 
representative at the time any other 
person applies for Ancillary Administra- 
tion. 


Sec. 3 empowers the local Court to 
deny ancillary letters if the estate may 
be conveniently settled without such Ad- 
ministration. 


Sec. 4 provides for bond by all non- 
resident Ancillary representatives. 


Sec. 5 requires the non-resident to 
designate an agent to accept service of 
process before the grant of ancillary let- 
ters or the removal of assets from the 
jurisdiction. 


Sec. 6 provides that the domiciliary 
representative may intervene in an ap- 
plication for ancillary letters by an- 
other, or be substituted therefor after 
the appointment of that other. 


Sec. 7 empowers the Court to permit 
removal of local assets by the domiciliary 
representative to the state of domicile 
upon posting of sufficient bond. 


Sec. 8 establishes privity between the 
ancillary representative and other repre- 
sentatives with respect to judgments ob- 
tained for or against representatives of 
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the same estate so that a foreign judg- 
ment for or against any representative 
will have the same effect as any other 
foreign judgment. 


Sec. 9 establishes for the Ancillary 
Administration the local procedure and 
filing time for payment of claims. 


Sec. 10 subjects local assets to the 
payments of all claims, allowances and 
charges, wherever established, and to sale 
locally for such payments with forward- 
ing of the proceeds to the representative 
in the jurisdiction where the claim was 
established of the charge incurred. 


Sec. 11 provides for the disposition of 
local assets of an insolvent estate so that, 
so far as possible, all unsecured creditors, 
whether their claims are allowed locally © 
or elsewhere, receive an equal propor- 
tion of their claims and all secured 
creditors receive an equal proportion of 
the balance remaining after the value of 
the securities is credited. 


Sec. 12 provides that, subject to a 
contrary order of the Court, any mov- 
able assets on hand, aiter the payment 
of all local claims, taxes and charges, 
shall be ordered transferred to the domi- 
ciliary representative. 


Sec. 13 applies the local general law 
of administration and of representatives 
to Ancillary Administration and to an- 
cillary representatives. 


It was felt that the most useful presen- 
tation that could be made with respect 
to the Act to show the needs existing at 
the present time in the laws of the vari- 
ous jurisdictions would be a graphic pre- 
sentation of the extent to which the ideal 
of unitary administration of assets is 
followed in the various jurisdictions. The 
changes which would be effected in the 
various laws and practice in the forty- 
nine American jurisdictions (including 
the District of Columbia) to achieve the 
unitary ideal exemplified in the Uniform 
Act can be noted and compared by refer- 
ence to the subsequent charts. The vari- 
ous columns in Chart 2 have been cap- 
tioned to illustrate the voids existing 
between the ideal of unitary administra- 
tion and actual present practices. 


UNIFORM POWERS OF FOREIGN 
REPRESENTATIVES ACT 


Although the Uniform Ancillary Ad- 
ministration of Estates Act is most 
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EFFECT OF UNIFORM ACTS IN WISCONSIN 


Neither of the Uniform Acts adopted 
in Wisconsin in 1951 appears to have 
peen utilized as yet in the County Court 
of Milwaukee County, nor in other coun- 
ties with respect to which the Committee 
made inquiry, or considered in any case 
pefore the Supreme Court of Wisconsin. 
The only reported cases in that state 
are those before the Superior Court and 
the Committee has not been referred to 
any decisions of lower courts in which 
either of the statutes has been considered. 


In addition to discussion of this sub- 
ject with both judges of the Milwaukee 
County Court, it was also discussed at 
some length with the three leading trust 
institutions in Milwaukee. None of these, 
each handling a substantial volume of 
business, had as yet had occasion to 
utilize either statute, nor learned of their 
consideration elsewhere in the state. 


It had been the Wisconsin practice to 
institute Ancillary Administration pro- 
ceedings upon notice or waiver of notice, 
such as that required in the institution 
of domiciliary administration proceed- 
ings. Although the Uniform Act does 
not appear to require the giving of any 
notice for the issuance of Ancillary Let- 
ters to the Foreign representative, the 
prior practice of giving notice to all in- 
terested parties or procuring their 
waivers appears still to be followed. 


Wisconsin had in the past generally al- 
lowed the appointment of the foreign 
representative as the ancillary admin- 
istrator so the Uniform Act provided no 
change in this regard. The provision re- 
quiring the designation by any non- 
resident of an agent for service of pro- 
cess is, however, new to the practice 
of that state. 


Following the issuance of ancillary let- 
ters, it had been the usual practice in 
Wisconsin to proceed with the admin- 
istration of the estate, including a hear- 
ing on the act, an inheritance tax de- 
termination in the same manner as those 
by the administration or domiciliary 
representative. The Committee has found 
no deviation from the prior practice in 
any of these regards since the new 
statute has been adopted. 


ANCILLARY ADMINISTATION IN VARIOUS 
JURISDICTIONS 


For the sake of economy in expression, 
peculiarities in the laws and practices 
set forth in the accompanying chart have 
been noted by figures and symbols, the 
meaning of which is explained in the list 
following the chart. The chart has been 
very carefully checked against the 
statutes of the various jurisdictions, and 
also with the Prentic-Hall Wills, Trusts, 
and Estates Reporter and the CCH 
Trust and Estate Law Reporter. Despite 
this care, however, it is quite possible, 
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SYMBOLS FOR CHART 1 

X—Yes. 

1—Regq. of app. of loc. agent for serv. of proc. 
by Anc. Rep. or giving power of att. to rec. proc. 

2—Req. of bond by Anc. Rep. This does not 
mean that bond is not required where symbol is 
not shown but that bond is required by very sec. 
which authorizes app. of Anc. Rep. 

8—If present in loc. juris. 

4—Unless loc. citizens are denied right to act or 
qualify in state of Anc. Rep. dom. 

5—Within discretion of Anc. Ct. 

6—Upon filing Cert. in D. C. Off. of Recorder of 
Deeds, or with Comptroller of Currency. 

7—Broad other powers given for. rep., however. 

8—But is subject to removal for non-residence 
or removal from juris. 

9—Add. req. of Cert. of Reciprocity, in which 
event Anc. Rep. shall be deemed to have app. Sec. 
of State as agent for serv. 

10—Unless another previously app’d, and fact 
of non-residence is unfavorable circumstance. 

11 and over—Each digit represents one of fore- 
going numerals. 

a—As to pers. estate and after 6 mos. after 
death of non-resident decedent. 

b—Upon obtaining Cert. of Authority from 
Board of Bank Incorporations. 

c—Subject to conditions prescribed by Comm. 
of Banks. 

d—Special privileges to foreign trust ass’ns of 
coterminous state. 

e—Upon obtaining Cert. of Authority to -trans- 
act such bus. 

f—Unless there has been previously app. loc. rep. 

g—When app’td by Ct. of for. state. 

h—If at least 65% of decedent’s estate is located 
outside of Vt. 

j—Except to receive Cert. of Authority from 
Comm. of For. Corp. so to act. 

co—Cannot serve as sole Anc. Rep. Res. of state 
must serve as co-pers. rep. 

n—Some question about it, however. 

nn—Based on op. of Att. Gen. but seemingly in 
conflict with Sec. 115.420. 


if not probable, in an undertaking of 
this sort, that some inaccuracies have 
occurred. If that be so in a particular 
jurisdiction, the indulgence of readers 
is requested, and, of course, the Com- 
mittee would appreciate hearing about 
any such inaccuracies. 


The survey was limited to domiciliary 
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nnn—Based on op. of Att. Gen., but not abso- 
lutely clear. 

x—But in Ind., Anc’y Exec. or Adm. C.T.A. is 
preferred to all persons other than creditors, lega- 
tees and heirs of deceased, and in Ala. Dom. Adm. 
is preferred to all persons other than local rela- 
tives or creditors of deceased. 

w—Adm. C.T.A. 

y—Seemingly there is no prohibition against 
Anc. Corp. Rep. if they qualify to do business in 
state, although practice of Ind. Dept. of Fin. In- 
sti’ns has been to deny app’s by for. trust co’s 
with respect to Ind. resident decedents. 

z—Based on implication contained in statute. 

yy—As to non-resident exec., Sec. 2109.21 pro- 
vides that ct. may refuse letters, which is seem- 
ingly permissive but evidently must be considered 
as referring to decedent resident estates but statute 
dealing with anc. adm’tor specifically says that 
resident must be anc. adm. (Sec. 2129.08), subject 
to rights of dom. rep., set out in Sec. 2129.01- 
2129.30. Sec. 1107.02 indicates that for. corp. may 
act as loc. adm’r if reciprocal rights are granted 
Ohio trust co’s by domicile of for. trust co., but 
this provision apparently must be considered as 
referring to resident estates. 

yyy—Since ind’] non-residents can serve as anc. 
adm. and exec., and since statute prohibiting for. 
corp. from serving as exec. or adm. of resident 
estates does not expressly exclude them from serv- 
ing as anc. rep. for non-resident estates, answer 
is not conclusive. 

P—Such state grants anc. rep. such power if 
domicile of non-resident or for. corp. grants same 
privileges to corp. or persons of particular State. 

Q—No for exec.; yes for adm. 

nsp—No statutory provisions. 


Note: In almost every jurisdiction there are 
special statutory provisions relating to ancillary 
administration and foreign representatives which 
by reason of physical limitation cannot be repro- 
duced here. However, this information, together 
with statutory citations, is filed with the official 
Report. Interested persons may obtain same also 
from TRUSTS AND ESTATES, 50 E. 42nd St., New 
York. 


executors and administrators and to an- 
cillary executors and administrators. 
Thus, no attempt was made to chart the 
law as to testamentary trustees, guar- 
dians, and conservators. 


In large part, Chart 2 is reasonably 
self-explanatory, but certain aspects 
should be noted. It can be seen that there 


IN CANADA 


We are always ready to act as 
Agent to Executors of Estates with 
assets requiring administration or 
transmission anywhere in Canada, 
through our fifteen Branches— 
with Agencies or correspondents 
at many other points. 


Assets under Administration exceed 
$1,150,000,000 


ST. JOHN'S, NFLD. 
CHARLOTTETOWN, P.E.l. 
HALIFAX, N.S. 
SAINT JOHN, N.B. 
QUEBEC, QUE. 
MONTREAL, QUE. 
OTTAWA, ONT. 
TORONTO, ONT. 
LONDCN, ONT. 
HAMILTON, ONT. 
WINNIPEG, MAN, 
CALGARY, ALTA. 
EDMONTON, ALTA, 
VANCOUVER, B.C. 
VICTORIA, B.C, 


THE 


ROYAL TRUST 


COMPANY 
OFFICES ACROSS CANADA FROM COAST TO COAST 








is much opportunity in the various juris- 
dictions to achieve the unitary ideal of 
administration of estates. For example, 
there are seven jurisdictions whose prac- 
tices would be changed by the Uniform 
Ancillary Administration of Estates Act 
with respect to the appointment of non- 
resident domiciliary executors as an- 
cillary executors. The Act would change 
the present laws and practices of nine- 
teen states with respect to the appoint- 
ment of foreign domiciliary administra- 
tors as ancillary administrators. 


Many changes would also be effected by 
the Act with respect to foreign trust 
companies serving as ancillary represen- 
tatives. As can be noted, nineteen states 
do not now permit a foreign trust com- 
pany to serve as ancillary executor, and 
thirty-one states refuse to permit such 
foreign trust companies to serve as ancil- 
lary administrators. The requirements 
as to qualification to do business in the 
state by virtue of such ancillary appoint- 
ment would also be changed in a number 
of states. The rules with respect to 
preferential treatment of foreign repre- 
sentatives in obtaining local letters would 
be altered in fourteen states with respect 
to the appointment of ancillary execu- 
tors, and in forty-one states with respect 
to the appointment of ancillary ad- 
ministrators. 


It is also interesting to classify the 
various jurisdictions according to the de- 
gree to which their laws and practices 
resemble the provisions of the Uniform 
Ancillary Administration of Estates Act. 
Accordingly, the following list classifies 
such jurisdictions in eight categories, the 
first being those most similar to the 
Uniform Act, and each group thereafter 
being less and less similar. 


A. Arkansas, District of 
Pennsylvania, Wisconsin. 


Columbia, 


B. Delaware, Massachusetts, New York, 
Oklahoma, Rhode Island. 


C. Alabama, Connecticut, Kansas, Mary- 
land, Mississippi, New Jersey, North Da- 
kota, Tennessee, Texas, Vermont. 


D. Colorado, Florida, 
Washington, Wyoming. 


Iowa, Maine, 


E. Arizona, Illinois, Minnesota, Nevada, 
South Carolina, South Dakota, Utah. 


F. California, Idaho, Indiana, Louis- 
iana, Montana, Nebraska, New Hampshire, 
New Mexico, North Carolina, Virginia, 
West Virginia,. 

G. Oregon. 


H. Georgia, Kentucky, Michigan, Mis- 
souri, Ohio. 


In some ways the above list may be 
misleading in that for one reason or 
another state policy may very strongly 
require the appointment of resident an- 
cillary representatives, but at the same 
time adequate protections are afforded 
the domiciliary representative for unified 
action. For example, in Ohio, there are 
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very detailed provisions dealing with 
ancillary administration in that state. 
Although non-residents are excluded as 
ancillary representatives, the domiciliary 
representatives are given many powers 
for directing action by the Ohio ancillary 
representatives. 


In addition to Ohio, Wisconsin, and 
Arkansas, very detailed provisions with 
respect to the ancillary administration of 
estates are found in Florida, Indiana, 


Maine, Massachusetts, Missouri, New 
Hampshire, New York, and Pennsyl- 
vania. 


One of the most controversial points in 
connection with the Uniform Ancillary 
Administration of Estates Act is that it 
changes the law in a minority of states 
as to the appointment of a foreign trust 
company as an ancillary executor, and 
in a majority of states with respect to 
the appointment of a foreign trust com- 
pany as ancillary administrator, without 
the: necessity of qualification to do busi- 
ness in the state in either instance. It 
should be noted, however, that the Act 
does not apply to the broader matter as 
to whether such foreign trust companies, 
or for that matter any non-resident, may 
act as a local domiciliary representative, 
nor to whether the foreign trust com- 
pany may do business generally in the 
state of ancillary administration. 


The Act provides for bond and for the 
appointment of a local agent to receive 
process. These safeguards, with that af- 
forded by court supervision, should not 
make the achievement of the unitary 
ideal hazardous even in those states 
whose public policy would exclude such 
foreign trust companies from appoint- 
ment as local domiciliary representatives. 


WILL CONTEST PROCEDURES 


pew other probiem which the Com- 
mittee has begun to study is that 
of the lengthiness of will contests. There 
was a feeling that much could be done 
to improve procedure in the various 
states in this respect. In some states, 
there is a possibility of three separate 
trials of the factual issue, with a presen- 
tation of witnesses and testimony and 
other evidence. Often after these ordeals 
have been passed through, there is a 
complicated appellate procedure which 
can take counsel through two or three 
more separate arguments. Under these 
circumstances, few, if any, will contests 
get to the final stages. Generally, settle- 
ment is made somewhere along the line, 
and very frequently, the challengers of 
the will and their counsel obtain a sub- 
stantial part of the estate in considera- 
tion of giving up their action. 


Since the contest of a will is a fre- 
quent subject of litigation, it seemed to 
be within the purpose of the Committee 
to make a survey of the probate pro- 
cedures in the various jurisdictions of the 


United States, and later, upon study , 
the survey, to determine what action, ; 
any, might be taken to simplify, an 
perhaps make more uniform, the pr 
cedure. There is herewith presented 
brief summary and far from a conclusiy 
report on such will contest procedure; 


which will serve, however, as a beginninj 


for further study during the comin 
year. The Committee owes its especig 
thanks to Mr. J. Pennington Strauss an 
his assistants for the work done on thi 
survey. 


Chart 3 shows the general outline 9 
will contests in the various jurisdictio 
of the United States. The following sun 
mary points out comparative characte 
istics of the statutes. 


PROBATE JURISDICTION 


Perhaps some rationale of probate pro 
cedure can be deduced by looking at th 
types of tribunals in which proba 
originates. These types fall into six cate 
gories, which overlap in some cases: 


1. Those states which have a separat 
probate court which takes care of a 
contests and estate administration. Thes 
courts are on an equal level with th 
traditional common pleas or nisi pri 
courts. Appeals to a higher court ar 
not de novo, but on the record. 


N. Y. (Surrogate’s Court), Mo 
Mass. (but a trial in a higher cou 


may be ordered), Mich. (but removaf ®- 


to a trial court is possible). 


2. Those states which have a separat 
and inferior court. Here appeals ar 
taken to a higher court de novo. 


Me., N. H., Vt., R. I., Conn., Md 
N. J., Ga., Ala., S. C., Ohio, Ida., N 
Mex., Kan., Minn., Ill. (in larger coun 
ties), N D. 


3. Those states which give probat 
jurisdiction to non-separate courts « 
general jurisdiction of which probate i 
only a division. Appeals from these cou 
on matters of probate are generally 
the record. 


Calif., Va., Ariz., Utah, Wyo., Mon 


Nev., Iowa, Ore. (smaller districts) 
Wash., Wis., Ind., Fla., Tenn., D. ¢ 
N. C. 

4. Those states which have no 


separate courts of inferior jurisdictio 
appeals from which are de novo. 

W. Va., Ky., S. D., Okla., Neb., Col 
Tex., Ill. (in smaller counties), Wi 
(in smaller counties), Ore. (in small 
counties). 


5. Those states which give probalq 
jurisdiction to Registers of Wills “ 
clerks of court. 

D. C., Del., Va. (clerk), W. Vi. 
Iowa (when not contested), Ind. (p" 
bate commissioner in the larger cow 
ties), N. C. (clerk when not # 
tested), Pa. (Please turn to page 920) 
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(HART 2: COMPARATIVE ANALYSIS OF STATE LAWS WITH SECS. 5-7 OF UNIFORM ANCILLARY ADMINISTRATION 
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6. Those states which give probate 
jurisdiction to the general equity court. 
Ark., Miss. 


PRODUCTION OF WILL 


All of the states examined have some 
provision dealing with production of the 
will for probate. Some impose duty on the 
one in possession to deliver the will 
within a specified period; others provide 
for a petition to the court to compe! pro- 
duction. The penalties for failure to 
produce range from civil liability for 
any injury caused by such failure to 
produce to criminal liability and im- 
prisonment until the will is delivered. 


In a few states probate is restricted 
to wills discovered and produced within 
a time limit. 


VA.—1 yr. after death 
KY.—25 yrs. after death 
COLO.—3 yrs. after death 
TEX.—4 yrs. after death 
ALA.—5 yrs. after death 


ARK.—before final distribution is or- 
dered or within 5 years after death 


IND.—3 yrs. after death if no letters 
are taken out, or if decedent’s estate 
is being administered as intestacy 
before decree of final distribution 


N. J.—After 7 years probate in re- 
spect to realty is presumed conclu- 
sive. 


GA.—After 7 years probate in common 
form is presumed conclusive. 


In Nev. and Kan., statutes provide that 
later wills may be probated after time 
limits have expired for contest. This 
achieves by statute the same results as 
the annotated cases in Calif., Ohio and 
Wash. which hold that bringing in a will 
after the time limit on contest is allow- 
able because production of a later will 
is not a “contest” within the meaning of 
the statute. 


Presumably, in the states of N. D., S. 
D. and Okla. where contest after probate 
is limited to cases of new evidence, a 
later will could not be brought in after 
the statutory period for contest. In Fla. 
the remedy is by imposing a trust if a 
later will is discovered after final settle- 
ment. There, as in Ark. and Miss. where 
probate jurisdiction is in the courts of 
equity, the proponent of the new will is 
governed by the doctrines of equity. 


There are 29 states which require some 
kind of notice before probate. These are 
shown on the chart. The other 19 states 
allow probate in common form without 
notice. As shown on the chart some of 
these require notice if a caveat is filed 
or a party requests it. 


[A state-by-state examination of factors 
which do not appear on, or are not ex- 
plained by, the chart, was filed with the 
report, and information thereon may be 
obtained from TRUSTS AND ESTATES. Ed.] 
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CHART 3: WILL CONTEST PROCEDURES 
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SYMBOLS FOR CHART 3 


X—Yes. 

(1)—Only right to jury trial if prior probate 
was uncontested or not tried by a jury. 

(2)—As court directs. 

r—Right to jury trial. 

nr—No right to jury trial. 

(3)—“Law action.” 

(4)—Contest is “issue at law.” 

(5)—If brought in. 

(5a)—See memo. 

(6)—On appeal 

(7)—Rules of law. 

(8)—Removal. 

(9)—Equity. 

(10)—3 mos. 

(11)—Later will in same court in 1 yr.; in 
equity, 1 yr. 

(12)—Equity, 2 yrs. 
‘ (18)—Later will same court 2-5 yrs.; in equity 

yrs. 

(14)—Later will 3 yrs. 

(15)—Jury verdict is advisory in Cal., S.D., 


SSE 


[Committee members: Stephen H. 
Clink, Muskegon, Mich.; Stephen K. EI- 
liott, Southington, Conn.; Abraham Gert- 
ner, Columbus, Ohio; Fred T. Hanson, 
McCook, Neb.; Perris S. Jensen, Salt 
Lake City; Gerald Kane, Detroit; Harold 
A. Kertz, Washington; C. M. Lauritzen, 
Chicago; Guy Newhall, Lynn, Mass.; 
Leroy E. Rodman, New York; J. Pen- 
nington Straus, Philadelphia; Vernon A. 
Swanson, Milwaukee.] 
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—-, Wis., N. J., Del., Fla., Ark., Ore., Wash, 

(16)—New evidence. 

(17)—On record unless blank, in which case de 
novo. 

(18)—From dist. ct.; de novo from clerk. 

(19)—Of Common Pleas; de novo from refusal 
of probate. 

(20)—By agreement. 

(21)—Large counties. 

(22)—May take new evidence on appeal de nov. 

(23)—If court; de novo if clerk. 

(24)—To Ct. of App.; de novo to cir. ct. 

(25)—As court deems best. 

(26)—None unless requested. 

(27)—None if no caveat. 

(28)—By person presenting for probate. 

(29)—To set aside. 

(30)—To annul. 

(31)—In terms of appeal. 

(32)—New will. 

(33)—Prob. ct. can vacate or modify. 

(34)—Prob. ct. can vacate. 

(35)—If no notice. 














(36)—3 yrs. new will. 





WEST VIRGINIA TAX INSTITUTE 


The West Virginia Tax Institute’ 
Fifth Annual Session will be held 
December 2, 3 and 4 at the West Virginia 
University in Morgantown. The lectures 
will discuss procedure in net worth case 
and the Internal Revenue Code of 1954. 
The Institute is sponsored by the College 
of Commerce of the University, the Stat 
Society of Certified Public Accountants, 
and the State Bar. 
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For More than Half a Century 


in all parts of the 
country have been Hanover 
correspondents 
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A Kansas Banker writes: 


r 
r 


‘“We depend on you folks as our principal 
correspondent, and through the twenty-five 
years | have been associated with the bank 


i] 
“ 


and, as far as | know, through the over fifty 
we have been a depositor with you, we have 
never been disappointed in your response 


to our requests.” 


A Bank Is Known By The Correspondents It Keeps 


THE HANOVER BANK 


Insurance Corporation 
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HE 1953 Report! OF THE SECTION’S 

Committee on Draftsmanship: Wills 
and Trusts was written in response to 
suggestions that what the lawyers of this 
country needed most was a sound, up- 
to-date, complete, authoritative and 
concise model of a Will utilizing the 
marital deduction, which would not be 
complex and which could readily be 
changed to meet the needs of a particu- 
lar case. Implicit in these suggestions 
was the idea that the Model Will would 
prescribe a formula for computing pre- 
cisely the amount required to attain the 
maxium marital deduction. It was also 
implied that such formula would have 
to be in terms laid down by the Internal 
Revenue Code. At any rate, these two 
implications were accepted in the 1953 
Report. 


As a member of the 1953 Committee, 
I wrote Chairman Paul Sargent that I 
thought it would be a disservice to the 
profession to allow practitioners to 
think that anyone could contrive the 
requested Model Will; and that practi- 
tioners should be warned against the 
use of such formulae. But I was unable 
to dissuade the Chairman, or to per- 
suade any other member of the Com- 
mittee, to go along with me. 


Paul Sargent is a careful as well as a 
skillful lawyer; and he wrapped his 
model in some Commentary, which in- 
cludes this warning: “There is no 
formula for a safe leap in the dark’— 
from which I derive the title of this 
paper. I suggest that every marital de- 
duction formula is (more or less) a leap 


in the dark. 
Why Now? 


I have several reasons for presenting 
my views now: 


(1) When I was Chairman of the ; 


Committee, I did not consider it proper 
to write a report which would make it 
appear that my own views (which 


192 Trusts AND EsTaTEs 746 (Oct. 1953); 1953 
Proceedings, p. 97. 
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Leaping 1n the Dark 


More Adventures with Marital Deduction Formulae 


JOSEPH TRACHTMAN 
Trachtman % Wolf, New York 


Adjunct Professor of Law, N.Y. U. School of Law 


seemed to be at variance with practically 
all other discussions which have been 
printed) had the support of a Commit- 
tee of the American Bar Association. 
Now I am not subject to such inhibition. 


(2) When the historians write about 
how lawyers were drafting wills in 1954, 
the Proceedings of this Section ought 
to show that not all lawyers succumbed 
to the fallacies that underly the use of 
the formulae. I know that I speak for 
many practitioners who recognize that 
their widespread use undermines the 
lawyer’s traditional role. 


(3) I want to show that the target 
which the authors of the formulae have 
erected usually has no significance, and 
that when it is a worth-while target, 
there are simpler and more accurate 
ways to hit the bull’s eye. 


What I have to say here is not in- 
tended for Paul Sargent. These observa- 
tions are addressed to all those worthies 
who may still be in quest of the sound, 
up-to-date, concise and authoritative 
Model Will, and to all the learned Com- 
mentators who are still grinding out 
formulae and accompanying exegesis. 


Assuming that there are good reasons 
for taking the maximum marital deduc- 
tion on the husband’s? death, what plan 
and what language shall be used to 
measure the amount that is to be passed 
to the wife by the husband’s Will? This 
is the only question with which this 
paper is concerned. | shall not attempt 
to cover the questions that are presented 
when the wife’s interests are to be placed 
in trust. Nor will I discuss the problems 
that are presented in respect of powers 
of appointment. And I shall not even 
mention the problems presented when 
there is community property—then the 
formulae are really dreadful. 


Lawyers in many parts of the country 
have given me a variety of reasons for 
using formulae. At one extreme are 
those who are aware of the dangers, 
who abhor the writing of Wills which 


2In this paper “husband” means the spouse who 
dies first, and “wife” means the surviving spouse. 
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good; and who seem to feel that the 
Internal Revenue Code has the force of 
a Statute of Wills and compels the use 









I re 
of formulae. beg 
Notions Which Lead to Use of [sated 





thougl 
ing to 
stance: 
presen 
have 
When 
made 
I des 
better 
than tl 
poor : 
In pu 
and it 
The ¢ 
alway: 
cient ; 
done « 


» 
live te 
to wh 
of the 
that a 
vision 
will n 

Thi 
testatc 
someh 
to ha 
knows 
himse 
| only F 
ba divi 
be be 
marité 
elapse 
his fu 
affair: 


Formulae 





The “reasons” which are most often 
given for the use of formulae are not 
“reasons,” but are only unsound notions. 
I have selected only the most common 
notions; they are deeply imbedded in 
some minds and a little force is needed 
to cast them out. 


1. The notion that there can be a 
Model Will utilizing the marital deduc- 


tion. 


















It was a quieter era when Albert 
Kales described “The Will of an English 
Gentleman of Moderate Fortune.” 
Then it was possible to talk of a Model 
Will. Nowadays, a man’s wealin is trans 
ferred at his death not only by the Will 
but by life insurance contracts, co-own- 
erships with right of survivorship, de- 
posits in savings banks in the name of 
one person in trust for another, regis 
tration of bonds payable on death to 
others, inter vivos trusts.* Thus, by his 
non-testamentary conduct before and 
after he signs his Will, the testator has 
already done (or may do) things which 
will result (a) in fixing what will be the 
maximum amount of the marital deduc- 
tion; or (b) in having passed to his 
wife much more than such amount. 
Therefore, unless everything passes by 
Will, the Will may not be the instru: 
ment by which the precise amount o 
the maximum marital deduction can be 
attained. If such precision is to be 
sought, it must be by attention, and 






























319 Green Bag 214 (1907). 


4Or, by not doing anything, i.e., electing to adopt 
intestate distribution as to all or part of what 
passes at death. 


I —-__. 





Sarg 
ofa Gi 
528 (M 









Trusts AND ESTATES § Ocro 








mmetimes continuing attention, to what 
he testator has done, and what he may 
lo, by way of such non-testamentary 


nethods. 
When, after he signs his Will, the 


pstator registers bonds in his name 
payable on death,” or puts the title to 
ealty in joint ownership, or acquires 
pp changes beneficial interests in life 
nsurance, he has, in effect, transferred 
ealth at his death as if he were doing 
itt by a codicil to his Will. When men 
an transfer wealth by so many methods, 
formu-fit is fatuous to suppose that anything 
better fis to be gained by the quest for a Model 
xtreme §Will which utilizes the marital deduc- 
ved toftion. Except in rare cases, it is a Will 
ad orfplus such “non-testamentary codicils” 
at the that have to be dove-tailed. And for that, 
rce of there are no models. 

ne use 
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I recall few articles about the mari- 
tal deduction that analyze a completely 
stated factual problem which, it was 
thought, could be solved only by resort- 
ing to a formula. And, in the few in- 
stances in which factual situations were 
presented, the problems could readily 
have been solved without a formula. 
When Paul Sargent had S. Simon Self- 
made in purgatory,® the methods which 
I describe below would have served 
better under his assumed dramatic facts, 
be a}than the formula that was thrust on that 
leduc-}poor soul in his most agonizing time. 

In purgatory all the facts are in hand, 
Albert fand it is quite proper to apply hindsight. 
nglish The discussion of the formulae seems 
ine.” Jalways to be in vacuo and without suffi- 
Model {cient awareness of how much has to be 
trans: (done or undone outside the Will. 


Will} 2. The notion that the only alterna- 
"OW? Five to formulae is to make a guess as 
», de fio what will be the maximum amount 
ne of of the marital deduction, to bequeath 
regis | that amount, and then have frequent re- 
th t0} vision of the Will—which the testator 


y his Fit not tolerate. 
and 
r has} This notion runs like this: Every 


vhich f testator is a feckless wretch who has 
e the }SOmehow been enticed into a law office 
educ-}'0 have his Will drawn; that Heaven 
» his knows when, if ever, he will subject 
ount. | himself to this treatment again; that the 
5 by only alternative to a formula is to use 
stru- |? divining rod to estimate what should 
nt of | be bequeathed to attain the maximum 
in be f ™arital deduction; that many years may 
> be} ‘lapse between the date of his Will and 
and} bis funeral, without any review of his 

affairs; that he cannot afford, or will 
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‘Sargent, Simon Selfmade’s Purge or the Laying 
of a Ghastly Ghost, 93 TRUSTS AND Estates 444, 
528 (May, June, 1954). 
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not pay® for, such continuous review 
and redrafting of Wills; that the guess 
as to what should be bequeathed may 
be wild; that, therefore, it is imperative 
to draft the Will in such way that its 
provisions will produce precisely the 
maximum marital deduction when his 
conduct between the date of his Will 
and the date of his death is taken into 
account; and that the only way to do 
that is by a formula stated in terms of 
what will be done by the Commissioner 
of Internal Revenue on the audit of 
Form 706. This is all said with so much 
certitude that one can almost hear the 
scratching of chalk on blackboard as 
Q.E.D. is boldly written. 


If one begins with the assumption 
that the testator will do all sorts of 
things, and yet never again consult a 
lawyer, then it is the proponents of the 
formulae who are making wild guesses. 
This wretch of a testator may kick sky- 
high the beautiful precision formula— 
the day after he sigus the Will—by re- 
arranging his life insurance program, 
by inter vivos transfers, by joint own- 
erships. The big guess of the formula 
users is that their testator will always 


*I have been told, ““You can’t expect the testator 
to join an estate-planning club which requires him 
to pay you semi-annual dues.” 
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so conduct himself that he will not have 
taken more than the maximum marital 
deduction by non-testamentary arrange- 
ments; and that he will have the decency 
to leave by his Will sufficient assets to 
make up the maximum marital deduc- 


tion. 
s 


One of the supposed neat attractions 
of the formulae is that they are “self- 
adjusting”—that they produce exactly 
what is needed. But one has to leave 
something with which to make the ad- 
justment—and the testator’s future con- 
duct makes unpredictable the amount to 
which such adjustment must be made 
and the amount of property which will 
be available for making the adjustment. 
If the formulae users only said that 
their method required fewer periodic 
reviews, and that their method would 
serve as a useful stop-gap between re- 
views, their position might be tenable. 
But the fact is that the formulae are 
offered, and embraced by many, as a 
complete substitute for review of the 
client’s affairs. 


3. The notion that a formula must 
be used because it is impossible or diffi- 
cult to obtain all the operative facts as 


of the date of the Will. 


I do not recall anyone being shame- 
less enough to admit this point. 


Often, in conversations with propon- 
ents of the formulae, I have been told: 
Clients are reticent about their affairs; 
they will not subject themselves to cross 
examination, (even though it be be- 
nign) about their wealth or debts; some 
are braggarts who pretend to be rich; 
some talk poor, hoping for a small bill 
for professional services; some omit or 
inaccurately describe important facts. A 
formula is, so it is asserted, a neat 
device by which to adjust the misin- 
formation or lack of information. 


When I suggested during a talk before 
a Bar Association that one might qualify 
one-half of the testator’s life insurance 
and not qualify the other half, which is 
a step in planning that I describe be- 
low, and which would naturally have to 
be preceded by a study of the existing 
life insurance policies, one lawyer com- 
plained: “Why that means that you’d 
have to read all the optional settlement 
provisions and all the fine print in the 
policies!” 


I know of many cases in which much 
of the marital deduction was lost, or in 
which an undesired excess over the 
maximum allowable deduction was 
taken, because no inquiry was made as 


to joint ownership and the disposition 
of the life insurance which was then jp 
force—and instead of such inquiries q 
formula was relied on. 


The 1953 Report says that no formul, 
should be written without knowing what 
assets the testator then has and how 
he has it—which recognizes the danger 
of Notion No. 3. The warning is not 
strong enough—and what is more un. 
fortunate, it is followed by suggestions 
that, since clients will not subject them. 
selves to periodic check-ups, the choice 
is between a formula and a divining 
rod, and since a divining rod is not 
available, a formula must be used. (No- 
tion No. 2). 


But the latter suggestion conflicts 
with still another warning in the Re. 
port, namely, that no client should be 
allowed to die without knowing what he 
has and how he has it. If the formula 
is to be used only with such future 
knowledge, how can one obtain such 
future knowledge without periodic 
check-ups? It is just as bad ‘to expose 
the testator to the chaos that may be 
caused by his future conduct, as to ex. 
pose him to chaos by not having taken 
into account his past conduct. Chaos is 
chaos, no matter how it arrives. Thus, 
one of the reasons that is most frequent. 
ly given for using the formulae—that 
one cannot tell what the testator wil 
have done or suffered between the date 
of his Will and the date of his death, 
and that the formula will adjust there 
for—is a reason for not using formulae 
And so, slightly rearranging Paul Sar 
gent’s metaphor, I suggest that the 
formulae are platforms for plunges into 
chaos. 


4. The notion that it is always neces 
sary to achieve precisely the maximum 


marital deduction—not more nor less—¥ 
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and some other notions about precision.§ 


It is not necessary to hit precisely 
the maximum amount of the marital de 
duction to be sure that the maximum 
deduction will be available on the testa 
tor’s death. The maximum is attained 


when more than that amount passes tf} 


the widow. 


The emphasis on obtaining no mot 
than the maximum arises from the fad 
that the marital deduction property 
which passes to the widow and escapé 
estate tax on her husband’s death, late! 
will be includible in her taxable estate, 
and there (pyramided on her own prop 
erty) it may be subject to taxation @ 


a higher rate than if the marital deduc} 
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tion in respect thereof had not been 
taken and it had been taxed in her 
husband’s estate. Property passing from 
one spouse to the other may now be 
eligible for the deduction for property 
previously taxed. Nevertheless it is still 
desirable to have that portion of a hus- 
band’s taxable estate which exceeds the 
maximum marital deduction so disposed 
of that it will pass free of tax on the 
widow's death. 


But in most cases with which the aver- 
age practitioner is confronted, it is a 
foregone conclusion that what the wi- 
dow receives from her husband will be 
all that she will have, and will be con- 
sumed, at least in part. In most cases 


tthe possibility of the widow having a 


net taxable estate substantially in ex- 
cess of the general exemption is so slim 
that it is not worth-while to make the 
whole scheme of the Will depend on an 
attempt to achieve precisely the maxi- 
mum marital deduction—and no harm 
will come from passing to the widow 
something more, possibly a great deal 
more, than the maximum marital deduc- 
tion. In the great majority of cases, 
this preoccupation with not taking more 
than the maximum amount is futile. 


The intense effort to obtain precision 
is part of a much greater fallacy, i.e., 
that it is possible by words in Wills to 
sidestep not only the estate tax in the 
husband’s estate but also so to juggle 
things that under all circumstances the 
lowest possible amount of estate, in- 
come and gift taxes will be payable by 
all concerned. All tax planning in this 


field resembles the making of blueprints 
ifor the building of castles out of sand. 
| And yet I-know “tax experts” who com- 


}plain of the perversity of clients who 
neces} 


decline to live their lives in conformity 


Hwith the best “gift-and-estate-tax pat- 
less—f 


tern.” 


Our tax laws are like a crazy struc- 
ture in an amusement park. Loophole- 
seekers destroy part of the walls—which 
is followed by patching by zealots who 
are determined that there shall never 
be any holes. All this is especially true 


jabout estate and gift taxation and the 


taxation of income which is received 


and distributed by fiduciaries. To sup- ° 


pose that anyone can map out a path 
which safely leads the parties away 


from frequently-changing tax hazards, 
and to think that he can do it by a “self- 
adjusting” Will which can be signed and 
put away until after the funeral is worse 
than fatuous. 


The tax planner does not make his 
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analyses and predictions like a chemist 
who works under controlled conditions. 
Therefore he cannot safely do anything 
which will not be subject to change or 
adjustment. 


There is nothing less adjustable than 
a Last Will, which is revocable during 
the testator’s life but very rigid when 
rigor mortis sets in. And a Will that 
contains a clause which adjusts to only 
one factor, thus preventing adjustments 
in other directions, is rigid, indeed. It 
is essential, therefore, when dealing with 
larger sums, to leave doors open, not 
locked, so that there may be opportuni- 
ties for post mortem adjustments. 


The lack of realism that characterizes 
much of the search for precision in 
estate-tax planning is illustrated by the 
attempts to achieve the lowest “overall 
aggregate estate taxes in the estates of 
both spouses.” It is true that what es- 
capes estate tax in the husband’s estate 
by way of the marital deduction may 
be subject to estate tax at a higher rate 
in the widow’s estate. Because of the 
odd way in which the estate tax rates 
progress, however, this is a danger only 
when each of the estates exceeds $200- 
300,000. Yet, there are plastic devices, 
called marital deduction calculators, 
which look like slide rules and show 
what the combined taxes will be if vary- 
ing percentages of the adjusted gross 
estate (instead of 50% thereof) are 
taken as a marital deduction in the es- 
tate of the spouse who dies first. 


Such fun with testatmentary arith- 
metic would be worth-while if each 
spouse were over ninety years of age, 
and each were possessed of a large for- 
tune in cash and United States bonds— 
but what significance does it have when, 
presumably, the spouses have many 
years to live and it is utterly impossible 
to predict what will be the relative 
amounts of their respective estates? Tax 
plans of this kind are valueless, even 
dangerous, unless they are reviewed at 
regular and frequent intervals. 


This may be said of the formula 
Wills, generally—they require more re- 
view and periodic adjustments than do 
Wills of the type that I mention below. 
Fancy foot work calls for frequent re- 
views of the choreography. 


5. The notion that there is solid 
evidence that the formulae are valid and 
free of administrative difficulties. 


We are told in two published studies 
that the formulae have been tested for 
more than five years and have been 














































proved safe." These studies, we are 
further told, show that the legality and 
utility of the formulae are now com- 
pletely established. I suggest that these 
studies are far from conclusive. Five 
years is not a very long time. To me, 
these studies show mainly that, in the 
cases under review, there were: 


(1) interested parties who were 
persons of good will, not inclined to 
litigate, or unaware of the opportuni- 
ties for litigation; 


(2) the Internal Revenue Service 
was fair and reasonable, because 
there was nothing about which it 
could have been otherwise; and 


(3) these testators just did not 
happen to do the things which upset 
the formulae. 


In other words, I think the studies 
amount to an admission that there has 
been experimentation with the formulae 
—leaping in the dark, followed by a 
sigh of relief that the leaps were with- 
out mishaps. And while both studies, 
presented by trustmen, seem to show 
that the clauses work, another trustman 
was devoting himself to the preparation 


"Fleming, Five Years’ Experience with the Mari- 
tal Deduction, 34 Chicago Bar Record 247 (March, 
1953); Lovell, Administering the Marital Deduction 
—a Summary of Five, Years’ Experience, 92 Trusts 
AND EsTATES 812 (Nov., 1953). 
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of a 126-page thesis® entitled “Problems 
of the Executor Arising out of the 
Marital Deduction Law,” which shows 
how troublesome the formulae can be 
to professional executors. 


The users of the formulae are far 
from agreement as to many details, i.e., 
which type of clause is to be used, 
whether assets are to be valued at their 
estate tax valuation or otherwise, 
whether some administrative provisions 
accompanying the formulae do or do 
not defeat the marital deduction. I have 
correspondence between aficionadoes of 
the formulae, which demonstrates that 
they, themselves, are not in agreement 
as to how their clauses would work on 
an agreed set of facts. 


Nor am I impressed by the fact that 
trust officers voted six-to-one in favor 
of the “fractional share of the residue” 
formula and against the “pecuniary 
legacy” formula. If there had been an 
analysis of the situations which might 
call for the use of one type as against 
the other, with the voting related to 
such analysis, the vote might have been 
of some significance. But, as it stands, 
the vote only demonstrates that the 
formulae are being used more or less 
blindly, as if they were a solution for 
every case. The very features that make 
the pecuniary formula undesirable in 
one case may make it greatly attractive 
in another. 


To listen to almost everyone who talks 
about estate planning, one would think 
that there is no other way to write Wills 
now. But all this is far from proof that 
there is no question about the legal 
validity of the clauses. I have never 
suggested that the formulae are invalid 
because they violate the rule against 
perpetuities or because they improperly 
incorporate by reference non-testamen- 
tary papers. But I have heard doubts 
as to the legal validity of the clauses 
raised by seasoned lawyers. In Connecti- 
cut, it was felt necessary to enact a 
statute to dispel all doubts about the 
legal validity of the formulae.® What I 
do say is that there is enough doubt to 
encourage someone who may be tempted 
to “shake the tree.” The time that has 
elapsed since April 3, 1948, is hardly 
enough to clear up all the legal and 
administrative questions that may arise 
under the formulae. 


SRobert G. Mullen, Continental Illinois National 
Bank & Trust Co. of Chicago. For a catalogue of 
complexities, see Siskind, The Maximum Marital 
Deduction Formula in the Taxation of Decedents’ 
Estates, New York Law Journal, July 7-8, 1952. 


*L. 1953, P.A. 442, approved June 24, 1953. 
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6. The notion that a formula is a 
“precision tool.” 


Now I turn to an inquiry as to 
whether the language of the formulae 
will really produce, precisely, the maxi- 
mum marital deduction (not more or 
less). 


In this paper, I shall not attempt to 
describe in detail the characteristics, 
and the advantages and the disadvan- 
tages, of the two types of formulae and 
what administrative provisions should 
or should not accompany each type. 
Too many man-hours have already been 
wasted in writing and reading such dis- 
cussions; here I seek to show that all 
formulae and their accompanying jab- 
berwocky should be eschewed. 


First, I should point out that the 
language of the formulae differs—there 
is no “standard” form for either type.?° 
Sometimes the formula specifically re- 
fers to the Internal Revenue Code by 
section numbers—and the numbers of 
the Code sections have just been 
changed, and may be changed again 
and again. Sometimes the reference is 
to the marital deduction, or the ad- 
justed gross estate as it may be defined 
by the provisions of the Code which are 
in effect at the testator’s death. In the 
1953 Report, the reference is to the 
“adjusted gross estate as presently de- 
fined in the Revenue Act of 1948.” Since 
1948, there have been Code changes in 
respect of deductions—there may be 
more. Do such changes amount to a 
redefinition of the adjusted gross estate? 


I shall consider two types of formulae 
in order to demonstrate that they may 
fail to achieve the absolute precision for 
which they are intended. 


(a) Pecuniary Formula Gifts. By 
this type of clause, the testator bequeaths 
precisely the amount necessary to ob- 
tain the maximum marital deduction, 
after taking into account all the other 
items in his gross estate which qualify 
for the marital deduction and which 
have passed, or may pass, to the widow. 
When such clauses are based on proper 
planning, they may be put in just these 
words (although almost always many 
more words are used)—and, if it was 


these few words which the Model Will 


1°In England clauses may acquire validity by 
reason of continuous use. Thus, zenkins, L.J., said 
in Re Wilson’s Will Trusts (1950) 2 All E.R. 955, 
“In these circumstances . ... it would not now be 
right for this Court to hold that a time honoured 
clause, which has the authority of conveyancing 
text-books of the first rank, and has had such au- 
thority for a matter of more than eighty years and 
has been dealt with in this Court on the footing 
that it is a valid clause, is, in truth, invalid .. .” 


was expected to supply, then we have 
really been exposed to much ado about 
very little. 


A bequest of this kind is, in effect, 
a direction (i) to insert as the last 
item on Schedule M of Form 706, what- 
ever sum has to be found there to make 
up the maximum marital deduction; 
and (ii) to pay that sum to the widow 
as a general legacy, in dollars. The 
amount of such legacy fluctuates up or 
down as the adjusted gross estate takes 
form during the process of preparing 
Form 706, and the investigation, nego- 
tiation (and sometimes litigation) which 
constitutes the Federal estate tax pro- 
ceeding. But, sooner or later, the amount 
of such legacy becomes fixed—and man- 
ifestly the amount intended is that sum 
which has to appear in Schedule M in 
its final version. This is described as a 
“formula pecuniary gift”—and, assum- 
ing that there are testamentary assets 
sufficient to satisfy it, and that it is 
given priority over specific legacies 
and all other general legacies, it will 
achieve the precision for which it is 
aimed. 


(b) Formula Fractional Shares. A 
general legacy has to be paid in full 
before there can be any residue. Theor- 
etically, it has to be paid in dollars. Con- 
sequently, it may have advantages or 
disadvantages, depending on a number 
of present and future factors, all of 
which have been more than adequately 
described—each new attempt with an 
air of revelation. But seemingly on the 
assumption that in every case a general 
legacy would be disadvantageous, the 
present enthusiasm (six-to-one) is for 
clauses which provide a “formula frac- 
tional share.” By such clauses it is 
sought (i) to give the widow a per- 
centage of the inventory value of the 
residue, so that she will enjoy that per- 
centage of increases in value of assets, 
suffer that percentage of losses in value; 
and so that when assets are distributed 
to her in satisfaction of her share, her 
cost basis in respect thereof will be the 
same as the executor’s; and (ii) at the 


same time to obtain precisely the amount 


needed to obtain the maximum marital 
deduction. 


Such formula fracticnal share clauses 
are equivalent to a direction to insert 
as the last item on Schedule M the fol- 
lowing: “ % of the decedent’s resid- 
uary estate, which equals $————_—,” 


the dollar amount so carried out, and 


But observe what happened in Matter of Reben, 
115 N.Y.S. (2d) 228 (1952) reported in 91 Trusts 
AND EstTaTEs 792 (Oct., 1952). 
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to be added to all the preceding items 
of Schedule M, being exactly the same 
amount as would be called for if there 
were a general legacy in that amount. 
But this bequest to the widow is not in- 
tended to be a general legacy in such 
dollar amount; it is intended to be a 
bequest of that percentage which, when 
applied to the inventory value of the 
residue, will produce the dollar amount 
in the last item of Schedule M. 


The first models of the formula frac- 
tional share clauses dealt with a frac- 
tion of the residuary estate described 
as follows: The numerator shall be the 
sum needed to make up the maximum 
marital deduction after all other marital 
deduction items have been taken into 
account; and the denominator shall be 
the value of the residue as determined 
in the Federal estate tax proceeding. 
When I first saw them, it seemed to 
me that such arithmetical Wills might 
produce more troubles than the troubles 
they were intended to overcome; that 
the troubles sought to be avoided might 
not arise; that unanticipated troubles 
might be presented, the solution of 
which might be barred by the formula 
fractional share clauses; and, anyway, 
they outraged my sense of what was 
good style in testamentary writing, so I 
wrote about such clauses: 


“This is reaching for the stars. 
There is, perhaps, no limit to what 
human ingenuity can accomplish—but 
one should exercise some restraint. 
Wills are not vehicles for the demon- 
stration of skill in Federal Prose or 
arithmetic.” 


Since then, I have seen different ver- 
sions of the formula fractional share— 
and | still think that my original out- 
burst was justified. I do not wish to 
base my criticism only on a preference 
as to style in Will writing, which is a 
matter of taste. I do not wish to be 
understood as saying that my taste is 
preferable. But, I cannot refrain from 
saying that some of the fractional form- 
ula clauses sound as if they escaped 
from “Finnegan’s Wake.”!# 


My main criticism of such clauses is 
that I am not sure that they will always 
achieve the tax results which their 
authors attribute to them; and I feel 
very sure that they may provoke litiga- 
tion. I shall give a few examples of such 
possibilities, and there are many more. 





uaThat the public takes a dim view of the style 
of legal writing is shown by the observation in the 
review of The Iron Baby Angel in The New York 
Times Book Review, August 1, 1954 — “It prob- 
ably won’t win any literary prizes, although con- 
sidering that its author is a Professor of Law it is 
&® model of prose clarity.” 
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The figures on the executor’s books 
and the figures on the final audit of the 
Federal Estate Tax Return may vary 
considerably. The Commissioner may 
disallow claims and debts which the 
executor has paid, even though the exec- 
utor paid them in good faith, and even 
though they were paid pursuant to the 
order of a probate court in an adver- 
sary proceeding.!* Then, the value of 
the residue as determined by the Com- 
missioner will be larger than the execu- 
tor’s residue. Or, the executor’s residue 
may include items which are not in- 
cludible in the taxable gross estate, e.g. 
foreign realty or property subject to a 
tax-free power of appointment.* Then, 
the value of the residue as determined 
by the Commissioner will be smaller 
than the executor’s residue. 


The testator’s command is to use a 
fraction, the numerator and denomina- 
tor of which are to be fixed in accord- 
ance with the Commissioner’s determin- 
ations. But, when that fraction is applied 
to a sum which is smaller or greater 
than the Commissioner’s determination 
of the value of the residuary estate, the 
widow will receive less or more than 
the precise sum which the fraction is 
intended to produce. Such discrepancy 
may arise as follows: 


Assume that everything in the taxable 
estate passes under the Will; that the 
Will bequeaths to the wife a fraction 
of the residue, the numerator of which 
is the amount necessary to obtain the 
maximum marital deduction, and the 
denominator of which is the value of 
the residue as finally determined for 
Federal estate tax; that no benefits pass 
to the wife or anyone else by clauses 
which precede the residuary clause; 
that there is no foreign realty and no 
appointive property; that according to 
the Federal audit the amount necessary 
to be paid to the widow out of the 
residue to make up the maximum mari- 
tal deduction is $200,000; and that the 
value of the residue according to the 
Federal audit is $400,000, so that % 
of the residue is to pass to the wife. 
Then assume that the executor paid 


12Regs. 105, Sec. 81.30. Sums paid for relinquish- 
ment of marital rights are not deductible. I.R.C. 
Sec. 2043(b). The Commissioner may contend that 
expenditures were not essential to the proper set- 
tlement of the estate. Regs. 105, Sec. 81.32. 


18S0ome, but not all, formula fractional share 
clauses exclude appointive property from the resi- 
due. It may be that by the controlling law the tes- 
tator will be deemed to have exercised a power 
about which he may be unaware, even though it be 
a special power. N.Y. Pers. Prop. L. Sec. 18; 
Matter of Davis, 186 Misc. 955, (Surr. Ct. N.Y. Co. 
1946) aff’d 271 App. Div. 970, app. dism. 296 N.Y 

1053, app. den. 272 App. Div. 765. 


$60,000 in settlement of claims which 
the Commissioner did not allow as de- 


ductions, so that the inventory value 
of the residue is $340,000. 


May not the Commissioner argue that 
the marital deduction is limited to 4% 
of $340,000, or $179,000, which is $30,- 
000 short of the maximum marital de- 
duction? This discrepancy is not caused 
by a decrease in the value of assets 
which resulted from changes in eco- 
nomic conditions—it is a discrepancy 
caused by the fact that 14 of the $60,- 
000 which was in the residue according 
to the Commissioner’s audit did not 
pass to the widow because that $60,000 


went to claimants. 


In effect, the formula gives the Com- 
missioner a power to appoint beneficial 
interests among the beneficiaries. 


Conversely, if the executor’s residue 
includes $100,000 of assets which are 
not includible in the gross taxable estate, 
e.g., the cash proceeds of sale of foreign 
realty, then the widow would take 14 of 
$500,000 or $250,000, which would be 
$50,000 more than the maximum. 


Significant discrepancies between the 
value of the residue as finally deter- 
mined by the Commissioner and the 
executor’s inventory value are admit- 
tedly not everyday occurrences. But we 
are examining formulae that are sup- 
posed to work precisely in every situa- 
tion; therefore they must be tested 
under all possible contingencies. And, 
if ever-present precision is the test of 
this tool, it is not adequate. 


Controlling Values 


Suppose, as above assumed, that the 
widow is to receive $170,000 instead of 
$200,000, which would be $30,000 less 
than the maximum marital deduction. 
Could she argue that the testator clearly 
intended that she should have benefits 
aggregating $200,000; and thus claim 
the $30,000? I should say that she 
should not prevail if the clause speci- 
fied exactly how the numerator and the 
denominator of the fraction were to be 
fixed. But I would not be so ready to 
take a brief against the widow if the 
clause were of a different type; specific- 
ally, if the clause were one that seems 
to be widely used now and which reads: 


“All my residuary estate (meaning 
the rest and residue of the property, 
of every kind and wherever located, 
belonging to me at my death and re- 
maining before the payment of estate, 
inheritance and like taxes from said 
rest and residue or from any portion 
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thereof, but not meaning any property 
over which I then have only a power 
of appointment) I devise and be- 
queath as follows: 


“If my wife survives me, I give to 
my trustees hereinafter named and 
their successor or successors that 
fractional share of my residuary estate 
which will equal the maximum estate 
tax marital deduction (allowable in 
determining the Federal estate tax 
on my gross estate for Federal estate 
tax purposes) diminished by the 
value for Federal estate tax purposes 
of all other items in my said gross 
estate which qualify for said deduc- 
tion and which pass or have passed 
to my wife under other provisions of 
this will or otherwise. In making the 
computations necessary to determine 
such fractional share, the final deter- 
minations in the Federal estate tax 
proceedings shall control.”14 (italics 
supplied.) . 


Here are some questions that might 
be presented under the language of the 
quoted clause if the widow should say: 
“This language means that I am entitled 
to that fractional share of the residuary 
estate which will equal the maximum 
marital deduction. Did you not tell me 


4Casner, Estate Planning — Marital Deduction 
Provisions for Trusts, 64 Harv. L. Rev. 582, 585- 
686 (1951). 
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that the amount of the allowable maxi- 
mum marital deduction is $200,000? 
Therefore, does not this language give 
me that fractional share of the residue 
which equals $200,000? You may call it 
‘fractional share’ or any other fancy 
name that you like, just so long as I 
receive $200,000—which I now de- 
mand.” 


Could the widow argue that the testa- 
tor clearly intended that she should 
have benefits aggregating $200,000, and 
thus claim the $30.000? 


1. If the italicized sentence were omit- 
ted, the widow’s argument would have 
some force, and the Commissioner 
might even be persuaded to allow a 
marital deduction of $200,000, on the 
theory that it was intended to give her 
a fraction which, when applied to the 
residue in the executor’s hands, would 


yield $200,000. 


2. But the italicized sentence cannot 
be treated as surplusage; it must be 
given effect. Is it equivalent to a direc- 
tion that the widow is to have a frac- 
tion, the numerator uf which is 200,000 
and the denominator 400,000, and that, 
therefore, she is entitled to take only 
14 of $340,000, or $170,000, so that the 
marital deduction is limited to that 
sum? Is the widow likely to be persuaded 
that this is so because it is so stated in 
a footnote in a law review article ?14# 


3. Or, does the italicized sentence 
mean that the Commissioner’s determin- 
ations are to be referred to only for the 
purpose of determining what is the 
maximum marital deduction, and that 
then the widow is to receive that frac- 
tion of $340,000 which would produce 
$200,000, because obviously the testa- 
tor’s intent was to give her precisely the 
sum necessary to achieve the maximum 
marital deduction? 


4. Whether the Commissioner does or 
does not grant the maximum amount of 
the marital deduction, may the remain- 
dermen of the marital share (in default 
of appointment) and the persons inter- 
ested in the other fraction of the residue, 
argue that the Commissioner was wrong, 
that they are not bound by his determin- 
ations, that they were not given an 
opportunity to present their positions 
in the Federal proceeding, and complain 
that the widow has been overpaid at 
their expense? Or may the widow com- 
plain that she has been underpaid? 


When the respective shares of the resi- 


14aTd. p. 597, fn. 51. 


due are placed in trusts, lurking liabili- 
ties of this kind may be accumulating 
to plague fiduciaries many years later. 


Variations 


A somewhat similar version of the 
formula fractional share defines it as 
“that fractional share which is required 
to obtain the amount necessary to make 
up the maximum marital deduction.” | 
do not suppose that there is any real 
distinction between a fractional share 
which “is equal to $200,000” and a 
“fractional share which is required to 
obtain $200,000”—but I have no doubt 
that briefs could be written which would 


show sharp distinctions between the two. | 


The trouble with the fractional share 
clauses, which do not spell out the num- 
erator and the denominator, is that they 
leave too much to implication. It would 
be useful to have a few more words: 
declaring that the testator’s intent was 
not to bequeath a general legacy;™ 
describing the marital share as a per- 
centage of the residue and declaring the 
testator’s intent that increases and de- 
creases should accrue to and be suffered 
by the respective shares, in the specified 
percentages; and making clear as of 
what date the value of the residue is to 
be taken to compute the respective per- 
centages. All these points are probably 
intended to be covered by implication 
in the quoted clause, but, if that is so, 
the quoted clause borders on the cryp- 
tic. Oddly, clauses of this type frequent: 
ly appear in Wills that are loaded with 
dispositive and administrative provisions 
which spell out everything at inordin- 
ately great length, and which leave 
nothing to implication (in other re- 
spects) . 


I do not suggest that any of the un- 
fortunate constructions which I have 
mentioned above would be upheld, nor 
do I suggest which is meritorious. If ! 
had a choice, I would choose the brief 
in support of the construction that the 
widow takes $200,000. I am sure, how- 
ever, if more dollars were at stake than 
I have mentioned above, or (even if there 


15Whether or not a legacy is general, specific or 
demonstrative depends on the testator’s intent. 
Atkinson, Wills 731 et seq. (2d ed. 1954). Bequests 
within the residuary clause do not become resid- 
uary bequests merely because they are located in 
the residuary clause. Appeal of Sproul, 105 Pa. 
438.-This point becomes even more significant 
when the Will or trust instrument provides for 
“that fractional share, etc.”, and then says the 
balance of the residue (or the balance of the prit- 
cipal as of the settlor’s death) shall pass on 4 
basis that does not qualify for the marital deduc- 
tion. In such case it may be easier to argue that 
“that fractional share, etc.” is a general legacy of 
the amount needed to make up the maximum mar!- 
tal deduction. 
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were less dollars) if there were a few 
more complexities ‘and litigious benefi- 
ciaries or guardians ad litem, that no 
brief on any side of any of the points 
involved would lack takers. 


Allowances (payable out of the fund) 
are awarded by the Court to writers of 
briefs on the construction of wills. I 
have seen many tax planning estimates 
which show how much is to be gained 
by applying a formula I have yet to see 
any net estimate of such economies 
which takes into account an item read- 
ing “estimated extra legal fees and ac- 
countant’s fees to be incurred in con- 
struing and giving effect to the formula 
clause.” 


One can use a formula intelligently 
only if he has a thorough working 
knowledge of the Federal tax system 
and the local law relating to the admin- 
istration of estates—-and even then, it 
may not be “safe.” The 1953 Report 
was captioned “A.B.C. and D. of the 
Marital Deduction.” But the formulae 
are not for abecedarians. 


For the reasons outlined, the formu- 
lae may thwart, rather than carry out, 
the testator’s intent; may provoke liti- 
gation and unnecessary expense — yet 
they cannot be relied on always to pro- 
duce the precise tax results for which 
they are intended. Even if they succeed 
—they do it the hard way. 


Alternative to Formula 


If one resolves not u«. use a formula, 
it does not follow thai one is paralyzed, 
unable to do anything about taking ad- 
vantage of the marital deduction, or 
forced to await the roll of dice to learn 
to what extent the buon of the marital 
deduction will be had or lost. Paradoxic- 
ally, one is more likely to attain the 
precision which the formulae purport to 
achieve, and with less need for continu- 
ous review and re-drafting of the Will, 
by avoiding rather than using a formula. 


Assume that the testator’s taxable 
estate will consist of assets passing under 
his Will, a substantial amount of life 
insurance and some juintly owned prop- 
erty. I suggest that we deal with this 
kind of situation more than with any 
other. Assume further, that the testa- 
tor is well-advised to take full advan- 
tage of the marital deduction, and 
Wishes the other half of his taxable 
estate to pass by way of a trust for 
his wife’s benefit—or for others— which 
will avoid estate tax in the second estate. 
This is what may be done: 
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1. Qualify one-half of the existing 
life insurance for the marital deduction 
and do not qualify the other half. All 
the policies will have to be examined, 
but it is at least as necessary to make 
such examination when a formula is 
used. Such split can easily be accom- 
plished in a number of ways: 


(a) By making all the insurance 
payable to the trustee of a revocable 
inter vivos trust agreement and pro- 
viding therein for two 
trusts, one qualified for the marital 
deduction, the other not. 


(b) By segregating the policies 
into two groups, each of equal value, 
and qualifying all the policies in one 
group and not qualifying the other 
group. The testator might thereafter 
borrow against some policies and not 
others, or allow some policies to lapse 
and not others, and thus upset the 
50-50 balance at death. 


(c) Therefore, it is usually better 
to qualify one-half of the proceeds 
of each policy.16 If the widow is to 
receive optional settlement benefits 
under a policy, she may be given 
power to appoint to her estate half of 
the proceeds of that policy remaining 
at her death, and otherwise the pres- 
ent provisions may stand. Or, one- 
half of the proceeds of a policy can 
be payable to the widow on a basis 
that qualifies for the marital deduc- 
tion and the other half can be payable 
to others. Then, it will not matter 
which of the policies the testator 
thereafter allows to lapse or be en- 
cumbered—one-half of the proceeds 
of the policies which have been so 
arranged will be qualified for the 
marital deduction. 


2. Qualify one-half the testamentary 
assets and do not qualify the other half. 
To accomplish this the Will may be writ- 
ten as follows: 


(a) Do not have any legacies or 
devises preceding the residuary clause. 
But if there is foreign realty, or if 
non-taxable powers of appointment 
are to be exercised—such items should 
be disposed of by clauses preceding 
the residuary clause. 


(b) Direct that all death taxes, in 
respect of all items includible in the 
taxable estate, whether passing under 
the Will or otherwise, shall be paid 
by the executor as if they were debts 
of the testator (i.e. before there is 
any residue) with a proviso that, if 
the wife survives the testator, all 
such taxes shall be charged against 
and paid out of that balance of the 
“Second Part” of the residue which is 
not used for legacies (and which is 
described below). 


(c) Divide the residue into two 


This is permissible—Regs. 105, Sec. 81.47a(d); 
I.R.C., Sec. 2056(b) (3). 


separate 


equal parts called the “First Part” 
and “Second Part.” If desired, direct 
the allotment to the First Part of such 
personal and household effects or real 
estate as is intended to go outright 
to the wife. If desired, allot to the 
Second Part specific items intended 
for persons other than the wife. Then 
dispose of the separate Parts as 
follows: 


The First Part 

(i) Bequeath, specifically, to the 
wife all items which were directed to 
be allotted to the First Part, if any. 

(ii) Bequeath the balance of the 
First Part in trust for the benefit of 
the wife upon terms that qualify for 
the marital deduction. 


The Second Part 


(i) Bequeath, specifically, all items 
directed to be allotted to the Second 
Part. 

(ii) Bequeath general legacies pay- 
able to others, if desired, directing 
that such legacies be paid out of the 
Second Part only i.e., after the First 
Part has been set apart or provided 
for in full, and all death taxes have 
been paid or provided for out of the 
Second Part. 

(iii) Bequeath the balance of the 
Second Part remaining after carry- 
ing out all the foregoing provisions 
of the Will (i.e., after setting apart 
the First Part in full, after paying 
legacies and death taxes out of the 


ESTATE AUCTIONS 


Held on Premises for: 
Peoples First National Bank & Trust Co. 
Pittsburgh 


Mellon National Bank & Trust Co. 
Pittsburgh 


Bankers Trust Company 
New York 


Lincoln National Bank 
Cincinnati 


The Hanover Bank 
New York 


We are interested in Your Estate 
Liquidations. 


O. RUNDLE 
LBERT 


Auctioneer & Appraiser 


505 Fifth Avenue 
New York 17, N. Y. 


Phone: 
MUrray Hill 7-2414 











Second Part) in trust for the benefit 
of the wife on a basis that does not 
qualify for the marital deduction, or 
to others, as may be desired. 


Usually, there will be other provisions 
to cover various contingencies: e.g. if 
the wife does not survive; or if there 
is insufficient evidence as to the surviv- 
orship of the spouses; and dispositions 
in default of or subject to exercise of 
powers of appointment. When it seems 
necessary there may be a specific direc- 
tion against allotting to the First Part 
assets in respect of which there can be 
no marital deduction. 


Variations in this outline can be made 
which will, nonetheless, maintain the 
50-50 split of the testamentary estate. 
For instance, the testator may desire to 
specifically devise a summer home to a 
child and there may be good reasons 
for not allotting such property to the 
Second Part. He could specifically de- 
vise the home to his daughter and pro- 
vide that if his wife survived him, she 
should receive a general legacy equal 
to the value of the devised home. Some- 
times there are special reasons for 
qualifying all—or none—of the life in- 
surance. The same principle—matching 
each non-marital provision with a mari- 
tal provision—can be followed. 
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If this general plan is followed, it is 
clear that one-half of the insurance and 
one-half of the net testamentary assets 
will pass to the wife, free of all death 
taxes and on a basis that qualifies for 
the marital deduction. It is also clear 
that the task of the executor is greatly 
eased when he knows from the outset 
of the administration that all outlays 
and receipts are to be dealt with 50-50. 


Non-Testamentary Assets 


Property includible in the testator’s 
estate, and which is owned jointly by 
him and his wife, may throw the 50-50 
split out of balance because thus the 
widow may receive more than one-half 
of the adjusted gross estate—the excess 
being one-half of the value of such 
jointly owned property. If the property 
is owned jointly by the testator and 
others, then, to the extent that it is 
includible in the husband’s gross estate, 
one-half of the dolla: value thereof en- 
larges the maximum amount of the 
marital deduction pro tanto; and under 
the foregoing plan one-half of such dol- 
lar amount will not have passed to the 
wife. On the other hand, the value of 
the property owned jointly with the 
widow and that owned jointly with 
others may offset each other. 


The same questions arise with respect 
to other items includible in the hus- 
band’s gross estate, e.g. bonds registered 
payable on death, or savings bank trusts. 
What to do about all such things? 


l. First, the testator should be en- 
joined not to indulge in any more joint 
ownerships. He would have to be given 
the same injunction if a formula were 
used—because he can upset the formula 
just as much, if not more, by joint own- 
erships. 


2. The total of the existing joint 
ownerships may be insignificant com- 
pared with the value of the rest of the 
taxable estate. Then, it would be reason- 
able to ignore any slight disruption of 
the 50-50 balance which results from 
such joint ownerships, with a warning 
against further indulgence in joint own- 
erships. 


3. If the value of the joint owner- 
ships is substantial enough to warrant 
attention, then a number of remedies 
are available: 


(a) To use Paul Sargent’s phrase, 
“joints are expensive.” Sometimes 
they have to be “torn apart.” It is 
sometimes desirable to put all the 
ownership in one of the joint owners, 


or to transform the ownerships into 
tenancies in common, even at the risk 
of attracting gift tax problems. 


(b) Or, the Will can provide thai 
the value of the property owned 
jointly by the testator and his wife 
shall be brought into hotchpot when 
the split of the residue is made under 
the Will, i.e., that such value shall be 
reckoned as if it were part of the 
residue and then deducted from the 
value of the First Part. 


There is never any one plan that can 
always be followed in respect of joint 
ownerships—but neither is there any 
such one plan in respect of joint owner. 
ships when the formulae are resorted 
to. It is difficult to consider that any 
estate plan is a good plan if it tolerates 
joint ownerships in any significant 
amount. 


By the plan I have outlined, the testa- 
tor has hit the bull’s eye—or just grazed 
it—which in this game counts as a per- 
fect score. Nor does he have to review 
his affairs and make new Wills as fre- 
quently as he would have to if he were 
relying (or if his lawyer were relying) 
on a formula. Moreover, it is more like. 
ly that the 50-50 balance will not be 
disturbed by his future conduct. The 
testator will only need to be enjoined: 


(a) to maintain the 50-50 split of 
life insurance whenever he buys more 
life insurance. (The insurance planning 
above suggested will, necessarily, be 
carried out in collaboration with an ex- 
perienced life insurance man — who 
should have fuil particulars so that he 
will continue to work in harmony with 


the basic plan above mentioned) ; andf 


(b) to avoid joint ownerships. 


Apart from these warnings, he only 
has to be reasonably sure that the Sec- 
ond Part of the residue will be large 


enough to bear the burden of the deathf 


taxes and such legacies as are payable 
out of the Second Part. But, if such 
legacies are small in relation to the rest 
of the estate, this is no greater uncer 


tainty than is presented by any Wilf 


whieh bequeaths moderate legacies pay- 
able out of a specified part of the estate. 


Testing the Plan 


Let us test my suggested method by 
taking some figures based on a number 
of actual cases that have come to my 
notice. 


The Federal Estate Tax Return filed 
by Mr. Ernest Beaver’s executor showed 
the following data: 
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STATES 


Gross Estate 


Real estate _.________. $ 15,000 
Stocks and bonds — 150,000 
Mortgages, notes and 
cash 
Life insurance ___.___ 
Transfers during 
life, i.e., revocable 
savings bank 
trusts for grand- 
children 9,000 $296,000 


2,000 
120,000 


Deductions 


Funeral and admini- 
stration expenses.$ 14,000 
Debts of decedent _. 1,000 


Liens _ _.. 81,000 96,000 


Adjusted Gross Estate $200,000 


Maximum Marital Deduction $100,000 


Mr. Ernest Beaver’s Will provided 
for a pecuniary formula marital deduc- 
tion trust of one-half of his adjusted 
gross estate, less the items passing to 
the widow under other provisions of 
the Will, or which would otherwise 
qualify for the marital deduction—all 
expressed in good, ear-filling Federal 
prose. The residuary estate was placed 
in trust for the benefit of Mr. Beaver’s 
three children and six grandchildren. 


The $120,000 of life insurance was 
all payable to Beaver descendants ex- 
cept $35,000 thereof which was payable 
to the Widow Beaver under optional 
settlements; and of that $35,000, only 
$6,500 qualified for the deduction. 


Alas, despite the mathematics in the 
Will, the maximum marital deduction 
was not attained. These preliminary 
calculations show such failure: 


Gross Taxable Estate $296,000 
Deduct: 
Life insurance __. _.$120,000 
Transfers during 
life _ priser 9,000 
Funeral and admini- 
stration expenses. 14,000 
| er 1,000 
Liens 


_... 81,000 225,000 


Net Testamentary 
Estate 


Maximum marital 
deduction 
Marital deduction 
items received by 
widow outside of 
, . Sareea 
Marital deduction u/w 
(i.e., net testament- 
ary assets) —. taaee 


$ 71,000 





$100,000 


$ 6,500 


77,500 


Amount of Marital 


Deduction Lost $ 22,500 


(Subject to further adjustment) 
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All the testamentary assets had to go 
into the marital deduction trust, which 
meant that there was no residuary es- 
tate out of which to pay the death taxes. 
The Will directed that all death taxes in 
respect of everything in the gross estate 
(ie., life insurance and inter vivos 
transfers) were to be paid out of the 
residuary estate, so that the marital de- 
duction trust would pass unencumbered 
by such taxes. Despite this direction, 
the taxes had to come out of the marital 
deduction trust, because there was no 
residue, which meant that there was a 
ring-around-the-rosie job of ascertaining 
what was the marital deduction, when 
one did not know what was the Federal 
estate tax and one could not know what 
was the Federal estate tax without know- 
ing what was the marital deduction— 
plus State tax complications. 


So, after the lawyers and an account- 
ant labored through the arithmetic, the 
$77,500 which passed for the benefit of 
the Widow Beaver as shown above was 
diminished by taking therefrom all the 
Federal and State death taxes, so that 
even more than $22,500 of the allowable 
maximum marital deduction was lost. 
Almost $5,000 went, unnecessarily, into 
the U. S. Treasury, which the Widow 
Beaver could have enjoyed during her 
life, because under the Will principal 
of the marital deduction trust was made 
available to her during her life. 


When Mr. Beaver’s Will was being 
“formulated,” his estate was about what 
it turned out to be on the Federal audit 
as far as his assets were concerned— 
but it was not anticipated that the lia- 
bilities and debts would be anything 
like $82,000. Nor did it occur to Mr. 
Beaver’s lawyer to make any study of 
Mr. Beaver’s life insurance program. It 
appeared that there would be enough 
testamentary assets to give Mrs. Beaver 
one-half of the adjusted gross estate to 
qualify for the marital deduction, which 
is what Mr. Beaver said he wanted to 
do—or rather that was what he said 
when the mysteries of the marital de- 
duction formula clauses were unravelled 
for him. He was told that he had a Will 
with a sparkling new razzle-dazzle mari- 
tal deduction formula clause which 
would cut his taxable estate in half. Mr. 
Beaver even took pleasure in telling a 
golfing companion, who sheepishly ad- 
mitted that he did not have formula 
clauses in his Will, that he was an old 
dodo—behind the times. 


Let us see how my method would 
work. 


(a) The Widow Beaver would 
receive one-half the life insur- 
ance iasiarntecacme chant alc eaLae $ 60,000 

The net testamentary estate 
would have been augmented by 
$9,000, because the savings bank 
trusts would have been cancelled 
and that amount would be in the 
testamentary estate—so the net 
testamentary estate would be 
$80,000 and the widow Beaver 
would receive the First Part, or 


one-half thereof _......_._.___.__-... 40,000 


The Widow Beaver would thus 
receive the maximum marital 
GUGGIO nna $100,000 


(b) The death taxes would be payable 
out of the Second Part. 


The “six little Beaver’s” would receive 
legacies totalling $9,000, payable out of 
the Second Part. The balance of the Sec- 
ond Part would go as was provided for 
the residue in the formula Will. 

There would be no accountant’s fee 
for algebraic work, no extra lawyer’s 
fee for the same, there would be less 
death taxes (about $5,000 less). Most 
important, it would have been certain 
from the start what was going to pass 
to the Widow Beaver—provided only 
that Mr. Beaver stayed away from 
“joints” and worked with a competent 
insurance man if he wanted to change 
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his insurance program—and all this 
would be so whether Mr. Beaver had 
more or less debts at the date of his 


death. 


Possible Variations 


This method lends itself to variation 
so long as the central principle of a 
50-50 balance is observed. Sometimes 
the remedy is by way of an outright 
bequest of the entire estate to the widow, 
with a provision that whatever she dis- 
claims shall go to the children or upon 
trust for the children. Other advantages 
can be taken of disclaimers. The dis- 
claimer device is an uncertain kind of 
remedy, but sometimes it is a good one, 
especially when both spouses have sub- 
stantial fortunes; it makes it possible to 
adjust things at the time of the death of 
the spouse who dies first, in the light 
of the facts as they then exist. The utility 
of provisions for disclaimers in life in- 
surance policies is often overlooked. 


There is another variation which I 
use sometimes—but only rarely: If there 
are questionable inter vivos transfers 
which may swell the gross estate and 
thus the maximum amount of the mari- 
tal deduction, or in similar situations 
which leave the size of the adjusted 
gross estate in doubt, then it can be 
directed that there shall be paid to the 
widow, out of the Second Part of the 
residue, in priority to all other legacies 
payable therefrom and free of all death 
taxes— 


“such sum, if any, as may have to 
be added to all the other items in my 
gross estate which have passed or 
may pass to my wife and which 
qualify for the marital deduction, so 
that the maximum allowable marital 
deduction will be obtained .. .” (to- 
gether with a direction that if the ex- 
ecutor has a choice of valuation dates, 
he should choose the lower). 


This I call a make-up legacy, and I 
suggest that it has a number of virtues. 
It does not lead to a distortion of the 
testator’s whole scheme, solely to obtain 
the maximum marital deduction. There- 
fore, it cannot be said to be a back- 
slide into the sins of which I complain. 
The testator’s testamentary scheme has 
been set out in prior clauses of the Will 
without reference to the marital deduc- 
tion, so that full effect can be given to 
the intent to split benefits 50-50—then, 
if that is not enough to hit the maxi- 
mum, here is the command to do so. 
Being a general outright legacy, such 
make-up legacy can be readily dis- 
claimed; and the Will should specify its 


destination if it should be disclaimed. 
Obviously, such “make-up” device will 
not work if there is nothing out of 
which to make it up—but that is less 
likely to occur with my general method. 


Lawyer’s Role 


The methods which I suggest call for 
painstaking analysis and much discus- 
sion with the testator about his affairs 
and about his motivation; making pre- 
dictions as to what is likely to happen; 
making decisions as to what contingen- 
cies shall be covered in the present draft 
and what contingencies shall be left 
uncovered until they occur. No Will can 
be expected to cover all possible contin- 
gencies. Some things have to be left to 
Providence. It takes good judgment to 
decide what shall be left to Providence. 
A wise man never tries to tie the hands 
of Providence—but often the formulae 
do tie the hands of Providence! 


Assembling the necessary data and 
making the necessary decisions takes 
more time than tossing off a formula 
clause. Formulae sound certain but they 
really are not—and they can produce 
trouble. As lawyers, we should devote 
ourselves more diligently to the careful 
analysis which our clients should expect. 
They will not expect such efforts if we 
and they suffer from a delusion that 
everything can be solved by a formula. 
If the use of formulae prevents or 
makes less likely the exercise of the 
kind of professional skill and effort for 
which I contend—if the formulae lead 
to standardization—then it is not good 
for lawyers or clients. This is eloquently 
suggested in the 1954 Report of the 
Standing Committee on Unauthorized 
Practice of the Law.'7 


Albert Kales pointed out that, in the 
days of which he wrote, the testator had 
little voice about what should be said 
in his Will. True, he could say who was 
to have his ring and watch and stick- 
pins, but that was about all. Rather, the 
Will set forth what generations of a 
skilled professional class had discovered 
and developed and refined as the best 
possible disposition of a testator’s estate. 
And Mr. Kales said that when a testator 
signed a Will which had been drawn in 
accordance with all the ideal arrange- 
ments which had so been wrought out, 


1™Tf commercialization of the bar is allowed to 
continue without challenge and lay organizations 
are allowed to continue their encroachment on the 
basis of their transparent claim that they are 
“specialists’’ who are better able to answer the 
“standardized”’ legal questions and thereby render 
legal services in a very limited field, then the ethics 
of the legal profession and the system of justice 
dependent upon such ethics are imperilled.” 





all further questions about testamentary 
dispositions might in most cases be safe- 
ly put aside and never given attention. 


But that is no longer so, as I sug. 
gested at the beginning of this paper. 
There, I also observed that the use of 
formulae tends to undermine our tradi- 
tional role as counsellors of men who 
seek advice as to the best and safest way 
to dispose of their property. How can 
we work in accordance with the ideals 
of our profession if we allow ourselves 
to go “whoring after strange gods” —the 
mechanical gods of the formulae? 


One of the greatest dangers is that 
the formulae allow clients and lawyers 
to be lulled into a false sense of secur- 
ity, that they work like magic to achieve 
a sound estate plan and optimum tax 
consequences. I suggest that believers 
in this kind of magic have overlooked 
Remington Rand’s “Univac” and 
I.B.M.’s “702.” 

Applying cybernetics, why not have 
every testator’s assets reviewed by his 
certified public accountant and econo- 
mist, have his wife and himself exam- 
ined by physicians to show their prob- 
able life expectancies, and by psychia- 
trists to evaluate the intensity and prob- 
able duration of their affections. Thus, 
each testator could be tagged to show 
what type of Will he should have. Then, 
instead of making Wills in the conven- 
tional way, the testator would subject 
himself to such examinations, periodic- 
ally. Each time the results would be 
transferred to a punch card, which 
would be thrust into a thinking machine, 
and out would come a graph showing 
exactly what ought to be written in his 
Will to obtain the optimum marital de- 
duction in relation to the extent and 
nature of his present and prospective 
wealth, his life expectancy and the in- 
tensity and probable duration of his de- 
votion to his wife. 


Better yet, why not have every testa: 
tor wear on a chain a key indented to 
correspond to the controlling factors of 
his type—and at the crucial moment 
have the key inserted in an electronic 
“Will-Maker,” out of which would be 
ejected an instrument ready for probate? 
We would not need to amend the Statute 
of Wills. Statutory changes would be 
enacted by an electronic “Law-Maker.” 


This is the bleak 1984 World to which 
we are led by leaping in the dark with 
the formulae. 


Mr. Frank Morley, C.L.U., of the office of John 
O. Todd, C.L.U. of Chicago, assisted in the prep- 
aration and projection of slides accompanying the 
oral presentation of this paper. 
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To Each His Own 


A surrebuttal to Mr. Trachtman 


N A FRIDAY AFTERNOON LATE IN 
April the phone rang and a voice 
said : 


“This is Dean Niles speaking.” 

“Yes, Dean Niles.” 

“You remember that Report you 
wrote last year on the A. B. C. and D. 
of the Marital Deduction?” 

“Yes, Dean Niles.” 

“Well, Joe Trachtman says you’re 
wrong.” 

“Yes, Dean Niles, Joe told me that 
before I wrote it.” 

“Well, we thought we ought to have 
Joe point out at the meeting in Chi- 
cago in August why you’re wrong— 
and then when he’s through, it seemed 
only gracious for you to be there and 
say a few last words—just to show 
everyone that all is well between you 
and Joe. Nothing formal, you know.” 

“Well, Dean, I had some other plans 
for August but far be it for me to 
leave an impression that differences 
exist between lawyers so if you decide 
to go through with it I’ll make it 
somehow.” 

“That’s fine. You’ll be getting a 
letter from me on it.” 


Now the Dean knew and I knew 
why he hadn’t written me in the first 
place, and he knew and I knew I would 
never receive any such letter — and I 
didn’t. Instead, a month or so later the 
Program for the meeting came out in 
Trusts AND EsTaTEs and there boxed in 
at the bottom was: 











THE MARITAL DEDUCTION 
Rebuttal—Joseph Trachtman, New 
York. 


Surrebuttal—Paul Sargent, Boston. 
Nothing formal, you know. 


Awhile later I received a letter from 
Pat Lacovara asking me to send him two 
copies of my “paper,” when available, 
for publication. It grieves me to bring 
Pat into this but the fact is in a foot- 
note in the official 1953 Report was a 
statement that Mr. Trachtman is very 
much opposed to formula clauses, fol- 
lowed by a dozen lines succinctly sum- 
marizing all that Joe has said here, and 
then appeared this sentence: “This is 
only a bare outline of Mr. Trachtman’s 
views which he plans sometime to ex- 
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PAUL B. SARGENT 
Member of the Boston Bar 


pand.” It is a remarkable coincidence 
that in the reprints of the report the 
only misprint was that the word “some- 
time” became “sometimes.” Now you all 
know that to a lawyer “sometime” 
means “never” but “sometimes” had a 
connotation which presented a_ chal- 
lenge that Joe could not overlook — 
and I want him and you to know it 
was not I who threw down the gauntlet. 


No Slingshot 


My position here is like little David 
without a slingshot taking on the giant, 
Joe Trachtman. And I have been deeply 
concerned about it. It is no small thing 
to lose caste in front of so many im- 
portant lawyers at one time. Particular- 
ly am I troubled because debating with 
Joe is like arguing with one’s wife — at 
least it is for me — because no husband 
ever loved his wife more than I do Joe, 
and yet in looking back over nearly 
thirty years of home conflicts I cannot 
recall winning even a preliminary skirm- 
ish, much less a major battle. So, I 
decided the best I could hope for was to 
suffer the least ignominious defeat pos- 
sible — and to this end I went back over 
all those domestic routs and found 
three serviceable alternatives: 


The first and the most effective is 
to admit you are wrong — whether you 
are or not. This appealed to me for 
several reasons. It would save so much 
time. There would be no _ lingering 
doubts in anyone’s mind. It would re- 
quire only the recall of the 30,000 copies 
of the Report I understand have been 
distributed throughout the country, 
along with any Wills and Trusts emanat- 
ing therefrom. Yes, that seemed to be 
the answer. I would face the music and 
say: I am a legal delinquent. 


For such a proposition I realize I 
should have outside authority. Other- 
wise, someone might be kind enough to 
doubt it. Well, as long ago as 1926 the 
illustrious dean of a well-known Eastern 
law school wrote me a letter (along 
with some 124 other first year students 
who wrongfully “cut” a Saturday noon 


class prior to a football classic) stating 
I was “prima facie an undesirable stu- 
dent,” with dire warnings of a pound 
of flesh in the event of future miscon- 
duct. The result was I withdrew to enter 
the second year of a competing law 
school but as I never received any letter 
of retraction from the first school it is 
fair to assume I am still on the blacklist 
of that famous institution. But the 
realization came over me I couldn’t use 
this — for the law school from which I 
did graduate happens to be the same 
one from which Joe Trachtman also 
graduated, namely Yale. 


Spoofing 


So I turned to the second alternative, 
namely to try and “spoof” my way out. 
Suppose, for example, a wife asks her 
husband, as they sometimes do, “Have 
you ever kissed another woman since 
we've been married?” To this his reply 
can only be “Never, except in fun.” As 
lawyers we should never overlook the 
value of ambiguity for escape from 
annihilation without loss of honor. 


I turned this spoofing possibility over 
in my mind quite a bit —even to the 
extent of conjuring up an imaginary 
episode such as: One husband says to 
another: “You know, your wife doesn’t 
like the way you make love,” with the 
other replying: “Listen — everything I 
know about making love I learned from 
her except one thing — and that is what 
she doesn’t like.” Well, you get the 
analogy. Everything I know about Wills 
and Trusts and Estate Planning I 
learned from Joe except one thing — 


the formula clause —- and that is what 
he doesn’t like. 

This opened up interesting — even 
intriguing possibilities — of compar- 


ing and contrasting the use and non-use 
of the Marital Deduction formula clause 
with marriage and eugenics. I was sorry 
to give this one up. 


The Truth 


The third and final alternative is one 
which we too often leave to the last — 
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and that is to tell the truth, and the 
truth is that formula clauses work, and 
if my own experience is any criterion, 
they work well and do a job which, as 
I shall endeavor to demonstrate, cannot 
be done by any other means unless one 
is willing everlastingly and without ade- 
quate compensation to play wet nurse 
for clients whose minds never matured 
beyond infancy so far as an intelligent 
disposition of their future estates is 
concerned. 


A few weeks ago I was called sud- 
denly to the home of an invalid lady 
who was in her middle eighties and 
nearly blind, probably with not more 
than a year or two to live at most. 
Her daughter in her sixties had just 
died of cancer and I found the mother 
to be a brave soul who succeeded in 
keeping her composure, in spite of her 
great grief, throughout my entire visit, 
at the close of which I asked her to give 
me an estimate of the value of her 
daughter’s property for the purpose of 
setting the amount of the executor’s 
bond. At that great tears welled out on 
the face of our Spartan friend as she 
cried: “For over twenty years I have 
been putting my property into my 
daughter’s name and now I have got to 
pay taxes to get it back!” 


Another. This I told to many in this 
group last year but is, I believe, still 
apt. A lady over ninety had* been in 
a semi-comatose condition for some 
months, probably worn out from trying 
to hold back any change in the status 
quo. Due to the passage of the 1948 
Revenue Act and the fact she had a 
husband younger than herself it seemed 
worth a try to have her execute a codicil 
to her Will qualifying one-half of her 
gross estate for the marital deduction. 
The family set-up was amicable and I 
drafted the codicil, took two other wit- 
nesses with me and went out to see 
the lady. There she lay, oblivious to 
changing times and seemingly unaware 
of my astute remarks about Wills in 
general and her own in _ particular. 


Finally I bent over her and said: “You 
know this would save your estate a lot 
of money in taxes.” Her eyes opened, the 
blood came to her cheeks, she sat up 
and said: “Say that again.” The Will 
somehow got executed, and on leaving 
the house I spoke to the other witnesses 
about whether any question existed as 
to the lady’s capacity. We all agreed 
she was fully competent, she knew ex- 
actly what she was doing, she was sav- 
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ing taxes. And that incident is only a 
little exaggerated! 


Let’s face it. The thing clients want 
the most is not to pay taxes, and if we 
are realists we know that taxes are the 
tail that outgrew the dog and that no 
White House veterinarian is ever going 
to take a chance of shortening the tail 
for fear of killing the dog. 


Fees Anathema 


Now what is farthest from our client’s 
hearts? Here are two examples from 
which you can draw your own con- 
clusions. A bank recommended me to 
a client who needed her Will redrawn 
and I did so with even more than the 
usual pain and suffering due to her in- 
sistence at having her residue divided 
into exactly one hundred parts with 
trusts for various family retainers 
springing out of certain of the residu- 
ary fractions. During our talks I sensed 
her penuriousness and not wishing to 
jeopardize my standing in the future 
settlement of her lucrative estate I 
billed her $40 for at least a $150 job, 
even in Boston. She wrote the bank it 
was a pity my bill was so high as there 
were so many worthy charities around 
to which she could give her money. I 
replied by telling her to send me what- 
ever she thought was fair and I would 
consider the balance as my contribution 
to her worthy charities. 


I also have some men clients. One, a 
lawyer—and this is hard to believe— 
wanted me to draw up a general chari- 
table trust—open for public contribu- 
tions, which he intended funding with 
over four hundred thousand dollars (he 
had inherited his money). We had sev- 
eral talks when suddenly he expressed 
such alarm at the possible prospect of 
paying me a fee of several hundred 
dollars for drafting the trust that my 
own charitable impulses in the under- 
taking died aborning. 


Let’s face it. Fees—commensurate 
fees—are an anathema to most clients 
who, though conditioned to the expense 
of mercurial automobiles, fail to recog- 
nize horse power in probate prowess. 


I’ve Got a Secret 


One night I was called to a hospital 
to draw a Will for a male octogenarian 
who had waited too long. The doctors 
gave him a week at most, and probably 
less. His dispositive wants for his family 
were complicated. His wife and four 
grown children needed protection — 
from themselves and from their respec- 





tive spouses (the children’s) —a fact } bale 


had known for more than 20 year 
prior to landing on his deathbed, we 
literally threw the Will together and «hq? 
next morning went out with the wit oe 
nesses. He had perceptably weakeneg° 
from the evening before and it wa beg 
only with great difficulty we proppef 

him up and got his signature scrawle 

on the paper. When the ordeal was oveg | | 
he fell back and in an almost inaudibld with 
voice said: “Young feller, I nevegio pi 
thought you’d make it.” He died severa high 
days later with a very substantial estatd Boul 
the details of which had been knowg yerse 


only to himself. ae 
Let’s face it. Most clients are pro if th 
crastinating and dilatory, a trait the : 
all t 


deplore in lawyers, but: once on th@® 
scent they want yesterday what they tg "" 
you about today and which can ong’ SY 
be done tomorrow. _— 
day | 
Clients make fantastic requests whic jon. 
in all seriousness they expect to be conf}, q 
plied with. A 80-year-old (plus) widogg, , 
summoned me repeatedly to her abod§. £ 
to discuss her “emergencies.” Finall 4. g 
after six or eight such visits over thrd The 
weeks’ time she called again and i Scenie 
sisted I see her. I demurred saying site 
had been there the day before an line 
couldn’t she tell me what she wante ioll 
on the phone. She replied: “I am he Be 
in bed with arthritis and so stiff I can o." 
move. I want you to come right up an Ty 
turn me over.” | 





non-f¢ 

Clients are vague and secretive. Witgthe fo 
in the year I have had three clients dfthe cl 
whose estates exceeded by as much @tour it 
100% their highest disclosed estimat@obstac 
to me and who if they had realized tifdown 
extent of their estate taxes would nftain b 
have lived as long as they did. X-rfusers | 
eyes and the gentle or not so gentle @for a 
of cross examination are no match {patron 
the machinations of some clients WH jth 
would rather sacrifice their honor th#with 
the privacy of their accumulatioiplane 
Uncle Sam can supply the confirmatid justing 
to that. train 
out ar 
and si 
—all t 
ensive 
celebra 




















Clients and their lives are alm 
completely unpredictable. Each of yt 
has doubtless struggled to get a diff 
situation into apple pie order, only 
have it thrown into chaos and confusi 
by the very kind of “tampering” agailgh@ck d 
which you had warned the client. Pé the mo 
haps’ even more disturbing, mortall Hon mi 
tables are meaningless when applied §"! we 
one’s clients. Truly, there is no betig'es. 
insurance than having a lot of peo 
sitting around waiting for you to die} On tl 

It would serve no useful purpose = ye 
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belabor our clients further. Enough has 

heen said to indicate that many, if not 
the great majority, are unreasonably 

bed. pecunious, inconsistently . demanding 

and th and illogically furtive—which has been 

he wit characteristic of homo sapiens from the 

pre beginning of time. 

yropped Divided Highway 

crawlef and a Magic Carpet 


as Ove 


fact h 


) year 


| suppose it is time to come to grips 
audibl@ with the Marital Deduction itself. I like 
neve to picture the 1948 Revenue Act as two 
severaf highways: one, the Split Income Tax 
| estat@ Boulevard, the length of which you tra- 
know yerse annually only. If you have a lady 
on the seat beside you in the car and 
if that lady is your wife, you have 
nothing to worry about. You can have 
all the advantages of the marital deduc- 
tion if you care to take them. And it 
is strange that even if the lady isn’t 
your wife, if you make her such one 
day before the end of the annual excur- 
sion, or even on the last minute of the 
last day, you still get all the advantages. 
Or, on the other hand, if you die on 
r abodfihe first day of the yearly trip, then 
Finallf he gets all the advantages. 
* thre Then there is the Divided Estate Tax 
and Mt Scenic Highway, with which we are con- 
‘@YINE Ferned here. This each client travels but 
re alt once and, unlike its sister route, it has 
want oll gates, detours, hairpin turns, steep 
am he grades, wash-outs, soft shoulders, pot- 
ET catiiles and booby traps. The difference, 
UP fas I see it, between the views of the 
non-formulists and the formulists is that 
e. Witgthe former feel it is necessary to take 
ients dthe clients on a personally conducted 
much @tour in and around and across all these 
»stimatgobstacles, whereas the formulists lay 
lized down a magic carpet which, given cer- 
ould ngtain broad prerequisites, will carry its 
J. X-tjusers to safety at a minimum risk and 
entle @for a small fraction of the cost to the 
atch {fpatrons of the mule trains. 
nts wi 
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Either mode of travel may be afflicted 
nor th@with unforeseen eventualities but a 
ulatiomfplane flying on instruments is self-ad- 
firmatifjusting while the driver of the pack 
train will be forever stopping, getting 
almgUt and trying to find his bearings, 
and sometimes retracing many steps 
—all to the consternation of his appre- 
hensive fares. The fact that so many 
celebrated and formerly recalcitrant 
” agai pack drivers have gradually deserted to 
ent. Pé the more modern means of transporta- 
tion may be some indication that all is 
ot well in the booby traps and pot- 
Bholes. 


of ped} 
to die. 
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Proof of Pudding 


On the other hand, we have had over 
ve years trial of the magic carpet, and 







urpose 
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while nothing is perfect, reports of the 
journeys completed to date support the 
contention that instrument flying, with 
certain precautionary measures, is here 
to stay. In my own case, substantially 
over five hundred such expeditions have 
been launched. Of these death has 
brought destination to about 25 and I 
am happy to report that thus far my 
clients have died with impunity. In fact, 
several times in the past two years | 
have had estates substantially compar- 
able in size, kinds of property and 
classes of beneficiaries, and in each 
instance the estates with Wills having 
marital formula clauses have been easier 
to settle than the conventional ones with. 
out such clauses. 


Two estates of $175,000 each would 
be convincing proof to any one who 
lived through them. The one where the 


“Our cardinal rule is clarity, Jamison! 
Into what lake?” 





Will left half to the husband and half 
to the son became so snarled up with 
the three unknowns and the $1.00 rule 
that the executor, a retired vice-president 
of a bank, (who thought adding ma- 
chines and calculators were immoral and 
refused to use them) spent an untold 
number of hours trying to conform his 
meticulous make-up with the circuitous 
deviations of the estate tax computation 
—with the result, coincidentally perhaps, 
that he soon descended into senility 
from which he has not returned. 


The other estate, where the Will left 


one-half the adjusted gross estate as a 
pecuniary legacy to the father and the 
residue to the children, had a poorly 
worded marital deduction clause, for 
which I was responsible. I was troubled 
about it—without reason, I am glad 
to say, as it went through without mis- 
hap, and I have a distinct impression 
that the internal revenue agents, instead 
of tending to be technical about such 
matters, are inclined to accept the magic 
carpet, even when frayed, as an accept- 
able mode of travel. 


In Larger Cases 


Two very large estates, also compar- 
able, with inter vivos trusts involved in 
both, have gone through the office at 
approximately the same time, and the 
one without the formula clause and 
with no residue trust proved much more 
difficult in its tax administration than 
the other where a trust of one-half the 
adjusted gross estate was created for 
the widow together with a residue trust 
for the balance of the estate after certain 
specific legacies. 


What is said here can only be taken 
in conjunction with the full text of the 
Report as filed last year under the title 
“A. B. C. and D. of the Marital Deduc- 
tion”—now under fire by Mr. Tracht- 
man—as there are set forth in that Re- 
port red flags and possible pitfalls 
which I am not constrained to repeat 
here. One statement in that Report does 
bear repeating, namely. there is no abler 
nor more gracious a Five Star General 
than Mr. Trachtman and whenever the 
situation permits I refrain from the use 
of a formula clause if for no other 
reason than I know it would relieve 
him to know I had done so. It may be 
that sometime his views on the point 
at issue will be vindicated by judicial 
decision and if so I will be abject in 
my apologies for seeming in the slight- 
est degree (and by inference only) to 
liken him to an old maid looking too 


hopefully under the bed. 


“Any Resemblance . . .” 


Every lawyer is entitled to a summa- 
tion and in making mine I shall ask you 
to imagine that some morning at 9:30 
a client may come in, having made an 
appointment three weeks in advance, 
who will say, affably, “Good Morning, 
my name is Prospero P. Amenable. The 
P is for Precise—on .my maternal 
grandmother’s side. She came from a 
long line of precise ancestors. My wife’s 
name is Mary Ann (two words) Amen- 
able. No e in the Ann. Here are: 


(1) a list of all the Amenable children 
and grandchildren—with full names, ad- 
dresses and dates of birth; 


(2) all my life insurance policies, 
numbering 11 and totaling $247,000—all 
taxable, of course—with a one-eighth 
(%) of a page letter from general 
counsel of each company stating in 
words of one syllable what each policy 
means, and with full explanations of 
each of the available options and whether 
the policy qualifies. for the marital de- 
duction; 


(3) schedule of all my securities with 
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cost prices and present valuations, none 
of which is held jointly, plus all my bank 
accounts only one of which is jointly 
held with my wife, this being intended 
as a clean-up fund for my debts, funeral 
expenses, etc.; 


(4) the deeds of our house and sum- 
mer cottage, with surveys and plot lands 
and abstracts of titles, both houses being 
in the jurisdiction wherein we reside; 


(5) balance sheets and Profit and Loss 
statements of the Amenable Corporation 
and its subsidiary, Amiable, Inc. for the 
past 5 years, with list of stockholders, 
numbers of shares, restrictions on trans- 
fer of stocks and the corporations’ by- 
laws; 


(6) Conformed copies of present Wills 
of wife and myself drawn by Mr. Will 
Scrivener, who died in 1948 as an after- 
math of the Marital Deduction Act; 


(7) copies of all Amenable gift tax 
returns, and also our Amenable state 
and Federal income tax returns for the 
last 5 years; 


(8) professional appraisal of all tang- 
ible personal property, including three 
automobiles, one motor launch and a 
sail-boat; 


(9) attested copy of mother’s Will 
containing special power of appointment 
over one-half of trust fund set up in 
her Will, from which I now receive the 
income, with present value thereof and 
copies of trustees’ accounts for past 5 
years and copy of her estate tax return 
attached thereto; 


(10) statement showing estimated in- 
heritance either Mrs. Amenable or I 
might receive in the future, and which 
the Amenable children and grandchil- 
dren may fall heir to from aunts, uncles 
and godparents; 


(11) outline of a buy-and-sell agree- 
ment with my business associates calling 
for a fair and already agreed upon price, 
for them to take over my business if I 
should die, insurance policies having 
already been obtained to fund the agree- 
ment; and 

(12) all other papers in any way 
affecting the future Amenable gross es- 
tates, including social security data, gen- 
ealogical family chart (both up-to-date 
through yesterday), and a detailed out- 
line of the wishes of my wife and myself 
for distribution of income and principal 
among the various components of the 
family. 

“T am a subscriber to and an ardent 
reader of TRUSTs AND ESTATES magazine 
and tax periodicals. 1 understand whys 
and wherefores of internal revenue be- 
havior, non-marital and marital trusts 
(appointive and non-appointive), the 
prohibition against terminable interests, 
the perils of non-productive and jointly 
held property, the unforgiveness of sins 
in estate planning and taxes everlasting. 
Also the invulnerability of gifts made 
prior to three years of death, the sav- 
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ings of the second tax on the non-qual- 
ifying. trust, the flexibility of trusts as 
contrasted with the rigidity of insurance 
options, the advantages of taxable gifts 
at lower brackets and the interrelation 
of the $60,000 exemption therewith, and 
the saving of the tax on the tax itself 
for gift tax purposes. I have even read 
the 1954 Tax Act, and though I have 
not yet completely mastered it, I am 
happy to see there has been restored, at 
least in part, the ‘property previously 
taxed’ deduction between husband and 
wife. And I still think it is safer to use 
two trusts instead of relying on a widow 
having the right to the income of and 
appointment over half a trust. 


“I know I’m in good hands and that 
you will sift through all the evidence 
and then let Mrs. Amenable and myself 
come in and go over it with you—per- 
haps three or four times—with a view 
to arriving at exactly how we should 
divide up the insurance, the houses, the 
tangibles, the gifts, the securities, the 
business interests, and the entire gross 
estate so as to minimize to the greatest 
possible extent any and all future vari- 
ations—stock market and otherwise. 


“One additional minor point—I have 
a half million dollar life insurance policy 
on Mrs. Amenable, so if she should die 
first, there will be additional proceeds 
to pay my increased income and estate 
taxes. 


“There’s no hurry about the wills, as 
the present instruments are adequate. 
Both my wife and myself are in good 
health and we are not going to Europe, 
California, Florida, or to the hospital. 
We will be available any time between 
now and next Christmas, mornings or 
afternoons. I am not a rich man nor a 
poor man but I am worth two million 
dollars, and the only condition I wish 
to lay down is that you charge at least 
$5,000 in order that I may be sure you 
are paid commensurately for your ser- 
yices and so I can rely on a job well 
done. In fact, 1 would be very happy 
to leave $2,500 with vou on account— 
just so long as you do not feel it will 
tend to stifle your interest in the matter. 

“If you need any further data, I will 
send it to you by messenger the same 
day as requested. I am not one to tell 
you how you should best do your work, 
or to ask you to explain the various 
incomprehensibles peculiar to legal in- 
struments. To me you fall into the cate- 
gory of a doctor of law and I would 
not think of asking my physician to 
describe each step in taking out my 


appendix. By the same token I shall 
rely without question or questions op 
your knowledge and good judgment ip 
removing my taxes at the least possible 
sacrifice of my family’s dispositive well. 
being. 

“Before leaving, I want to congratu. 
late you on having such a peaceful, 
serene, orderly and efficient office, with 
no interruptions either by other clients 
or telephone calls. I might say it strikes 
me as a very “‘Amenable’ office. It pleases 
my precise soul and seems almost as 
unreal as I am!” 


More Like It 


Now I don’t know what Joe Tracht- 
man’s clients are like, because so far as 
I am aware I haven’t yet had any of 
his clients come to me—and if he has 
had any of mine, it serves him right; 
but let us change the scene to a some. 
what different setting. 


It is about 4:10 in the afternoon after 
a day filled with a myriad of clients 
problems and burdens heavier than you 
can bear. The door opens, and before 
your secretary can head him off, there 
appears something that brings to mind 
The Wind Maria, and yet strangely re. 
sembles all the other clients you have 
that day. He begins: 


“You’re a lawyer, aren’t you? I am 
the Pontoon King of the South Shore. 
Somebody said I ought to get a new 
Will because my grandmother has died 
and the only Will I now have is one! 
drew myself before I got married. My 
name is Nervo P. Typical. The P is for 
Parsimonious, and though I’m not the 
kind who would sell his grandmother 
for personal gain, now that she’s died 
and left me about $200,000, I wouldn't 
give a nickel to get her back. Say, how 
much will you charge me for a Will? 
The last one I drew myself for nothing. 


“The firm that is settling my grand: 
mother’s estate recommended you to 
me. They said you were an expert at 
drafting Wills; apparently they’re ex- 
perts in settling estates, but they can't 
tell me yet what will be left from my 
grandmother’s estate after the debts. 
taxes and their compensation are paid. 
particularly as there is an interest in- 
volved in a gold mine out in Colorado 
and some Texas property—and you 
know what Texas is. They said youd 
know how to handle it all by some 
sort of formula clause, the use of which 
they deplore—and besides, they say 
they are ten weeks behind in their estate 
planning department. Three of their 
partners are going to Chicago this sum- 
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mer to get the latest on this 1954 Reve- 
nue Act, and they aren’t going to do 
anything until they get back. 


“Now, here’s all the dope. My wife’s 
name is Penelope—we call her Penny 
for short as she never has one for long. 
We have three typical children, aged 
7to 14. I have $80,000 in life insurance, 
which of course isn’t taxable; and there 
must be bank accounts and securities 
of about $100,000, some of which—I 
don’t know how much—are held jointly 
with my wife and some in my own name. 
None of it is taxable, as it’s my way 
of making gifts to my wife. My broker 
told me to put it in joint names so that 
if I died my wife would get it all by 
producing only a death certificate. It’s 
funny everyone doesn’t do it. It is so 
simple, saves so much time, trouble and 
taxes—but we can’t all be smart. 


“I don’t know where my insurance 
policies are, some are probably either 
at the bank where I owe a little money 
—can’t remember how much—others 
may be in my desk at the office, or in 
the safe down cellar at home. I don’t 
know, but I can’t see why it makes any 
difference. They are all payable to my 
wife under some option arrangement the 
insurance agent told me about years ago 
—covers about three typed pages single 
spaced and I never did understand it— 
except he said it was the thing to do, 
as it would save some income taxes 
sometime. I believe he called it a ‘Free 
Trust Service’ afforded by the insurance 
companies. 


“Oh, yes, I have a controlling interest 
in The Typical Pontoon Company, but 
it doesn’t amount to much. Represents 
only $10,000 or $15,000 I put into it 
some twenty-five years ago. I take a 
small salary each year of about $25,000, 
not including the year-end bonus of usu- 
ally six or seven thouand, and last year 
we had to declare a 5% dividend of 
$5,000 to save us from coming under 
some fantastic section of the tax law 
the accountants told us about. Heck, no, 
I wouldn’t sell it for $100,000, or twice 
that, but I just got through telling you 
all I put into it was $10,000 and don’t 
get any fancy ideas of what you’re going 
to charge me! All I want is a simple 
Will with no frills, just so as you save 
the utmost possible in estate taxes and 
protect my wife from herself and from 
others and keep my children from get- 
ting the money until they reach 35 or 
40—and if my wife remarries, cut her 
off and let the next guy support her. Oh, 
well, don’t go so far as to cost my estate 
more in taxes. 
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“My mother-in-law’s been at death’s 
door for three years. Wish there was 
some way I could pull her through. 
She’s costing about $200 per week for 
nurses and hospital care and the doctors 
refuse to say how long she may last. 
Oh, I forgot, there’s a lot of cash in my 
joint safe deposit bex and if anything 
happens to me I’ve told my wife to go 
down and clean it out before she sheds 
a tear. 


“Nothing else you need, is there? You 
mean I’m wrong about the insurance 
and joint property not being taxable? 
And that you won’t take the case if 
there’s any funny business about the 
safe deposit box? Are you sure you 
know what you’re doing? And since 
when have lawyers been so sanctimoni- 
ous? All right, I haven’t time to argue 
with you now. You just draw up the 
Will on what I’ve told you—and don’t 
put all that garbage in it—and when 
I get back from my trip I’ll come in and 
go over it carefully with you. Oh, I 
thought I told you, I’m leaving tomor- 
row afternoon in an 8-foot pontoon for 
Bermuda. There’s a contest in which all 
the pontoon manufacturers have entered. 
If I win, it will mean at least $25,000 
to $50,000 to me personally, and prob- 
ably as much more to my company, and 
though I’m sure the pontoon is per- 
fectly safe, I thought I’d get everything 
in shape before I left—just in case. 
Thanks very much. Let me have your 
bill along with the Will and I'll try to 
get in and sign it the first thing in the 
morning.” 


Call for Formula 
The door shuts. It is 4:30 P.M. You 


sit and wrestle with your conscience. 
Shall you lower the boom on Nervo? 
His present Will is at least obsolete and 
probably invalid. There may be as 
much as $75,000 in taxes at stake. The 
wife is incompetent to handle money. 
The children are at a tender age. A 
dozen other serious eventualities flash 
through your tired brain. The door re- 
opens and Mr. Typical returns: 


“Sav. I may not have time to come 
into your office in the morning, so 
if you'll put the Will in the mail to- 
night Ill get it the first thing at the 
house tomorrow and J’ll sign it on the 
way down to the dock. My wife won’t 
be going down to see me off as she’s 
typically pregnant again. Let me have 
an envelope with your name on it and 
I'll mail it before I set sail, and then 
you and your secretaries can witness it 
—Oh, why be so technical? All right, 


I'll get the taxi driver and a couple 
of the dockmen to witness it. 


“And say, you look done in. You 
ought to stop letting people impose -on 
you. Just as soon as you have whipped 
off my Will why don’t you take the rest 
of the afternoon off and go to the beach? 
It would do you a world of good. Only 
make sure | get that Will in the morn- 
ing as I wouldn’t want to be out on 
the Atlantic Ocean and know I hadn’t 
signed it.” 

Again the door closes. Your secretary 
appears with a jigger of brandy, saying ~ 
softly, “I think you need this. It’s been 
a tough day. Then hadn’t we better get 
started into one-half of Nervo P. Typi- 
cal’s adjusted gross estate?” 


The phone rings, New York calling. 
“Yes, Dean Niles.” 


“Yes, Dean Niles, I remember last 
year’s Report on the Marital Deduc- 
tion.” 


“Yes, Dean Niles, Joe told me I was 
wrong before I wrote it.” 


“Well, I had other plans for August, 
but I see what you mean, and barring 
a typhoon I'll be there. No, Dean 
Niles, I didn’t say I was coming to 
Chicago in a pontoon. Goodbye, Dean 
Niles—and thank you.” 


A 
Canada -Wide 


Trust Service 


A staff fully experienced 
in ancillary administration 
is at your service. 


With offices and agencies 
across Canada we provide 
quick action based on a 
thorough knowledge of local 
conditions. 


GUARANTY 
TRUST 


Company of Canada 


Toronto Montreal Ottawa 
Windsor Niagara Falls Sudbury 
Sault Ste. Marie 


Vancouver 
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ACCOUNTABILITY OF TRUSTEES 
OF CHARITABLE TRUSTS 


JAMES O. WYNN 
New York; Committee Chairman 


HE Committee* made a study of the 

draft bill, being written by the 
Commissioners on Uniform State Laws,} 
with respect to the accountability of 
those who administer charitable funds. 
That study has convinced the Committee 
that even if a Uniform State Law is 
necessary or desirable, the drafting of 
such an act should be preceded by a 
study of the existing situation. “Public 
Accountability of Foundations and Char- 
itable Trusts” by Eleanor K. Taylor, and 
published by the Russell Sage Founda- 
tion, is an excellent treatise. The Com- 
mittee feels, however, that an examina- 
tion of the laws of any given state from 
the point of view of the problems pre- 
sented in that particular state will be an 
important, if not a necessary, step to be 
taken before any attempt is made to 
draft regulatory legislation. 


A memorandum on the laws of Mis- 
souri has been prepared by Henry B. 
Pflager. Additional memoranda with re- 
spect to Massachusetts and New Hamp- 
shire have been prepared by Robert G. 
Stewart and George Kraft, the partner 
and associate respectively of the Chair- 
man. Similar studies of Vermont, Con- 
necticut, New Jersey, Pennsylvania, 
Michigan and Texas are being prepared 
by members and friends of the Commit- 
tee. The three completed studies are not 
presented at this time. It is believed that 
they will be more useful if coordinated 
with reports on a representative number 
of jurisdictions. 


That there is a demand for legis- 
lation, where such legislation does 
not already exist, requiring the ad- 
ministrators of charitable funds to ac- 
count will not be questioned, we believe, 
by any one who has informed himself. 
Where property is held for the benefit 
of individual or identifiable beneficiaries, 
it is the policy of the law to compel the 
holder to account. There is no good rea- 
-son why the general rule should not ap- 
ply where the beneficiary is the public 
or a segment of the public. 


Your Committee, however, has doubts 


*The name of our Committee is not adequately 
descriptive. Much of the wealth that is dedicated to 
charitable uses is owned and administered by 
corporations, organized as foundations or other- 
wise. 


*The Commissioners approved an Act in revised 
form at their August meeting. The changes are 
indicated in bold face type by the editor of the 
Proceedings. In view of this promulgation, the Al- 
ternative sections in the draft and the committee’s 
comments thereon have been omitted here. 
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as to whether the “Uniform Act for 
Supervision of Charitable Trusts’”* is 
necessary or advisable. The word 
“doubts” is used advisedly. Some of us 
feel that no Uniform Act is necessary; 
indeed that no Uniform Act would be 
practicable or workable. Others of us 
feel that a Uniform Act may be the 
answer to the problem. The study of the 
Committee has not proceeded far enough 
for a formal vote to be taken. 


The case against the idea of a uniform 
statute is simple. The situation in which 
a populous state such as New York 
finds itself cannot be fitted neatly into 
the same pattern as the situation in a 
state having relatively few charities. 
In each type of jurisdiction accountability 
is advisable, but in the one it may be 
necessary to build up a great bureau- 
cracy to handle the problem; in the other 
simpler procedures may suffice. The Com- 
mittee has set for itself the task of 
attempting to find the answers — by a 
process that will take time. 


We feel it incumbent upon us to in- 
clude herein a summary of the criticisms 
that have been directed to the Uniform 
Statute in the course of the Committee’s 
work. 


Section 1 reads: 


“Section 1. Definition of Terms. “Trus- 
tee” means any corporation or individual 
holding property in trust pursuant to the 
provisions of any charitable trust and any 
corporation which has accepted property to 
be used for a particular charitable corpo- 
rate purpose, but not for the purposes of 
the corporation in general. A corporation 
formed for the purpose of taking over the 
administration of a trust, pursuant to the 
directions of the settlor or at the instance 
of the trustee, shall be considered a “trus- 
tee” within the meaning of this section.” 


Our criticisms are as follows: 


1. While the section is headed “Defini- 
tion of Terms” only one term “Trustee” 
is defined. 


2. It may well be doubted whether the 
phrase “Individual or Corporation” is 
broad enough to embrace all those who 
administer property for charitable pur- 
poses. 


38. What does “for a particular char- 
itable corporate purpose” mean? If the 
meaning is so ambiguous as to justify 
us in asking this question, it can only 
lead to controversy. 


*Final Act is known as “Uniform~ Supervision 
of Trustees for Charitable Purposes Act.” 


4. Would it not be wise to define 
“charitable trust” and “charitable pur. 


pose”? If the meaning of these terms jg ri 
to be left to the courts, the passion for § 


uniformity will not be satisfied. 


5. Does “not for the purposes of thefl 


corporation in general” mean that a 
corporation the “general” or sole pur. 
pose of which is charity, is without the 
Statute? 


(Final form, renumbered) 


Section 2. Definition of Trustee. “Trus. 
tee” means (a) any individual, group of 
individuals, corporation, or other legal 
entity holding property in trust pursuant 
to any charitable trust, (b) any corpora. 
tion which has accepted property to be 
used for a particular charitable corporate 
purpose as distinguished from the general 
purposes of the corporation, and (c) a 
corporation formed for the administra. 
tion of a charitable trust, pursuant to the 
directions of the settlor or at the in 
stance of the trustee. 


Section 2 of the proposed act reads: 


“Section 2. Scope of Act. This act 
shall apply to all trustees for charitable 
purposes as defined in Section 1, heretofore 
or hereafter established over which the At- 
torney General has enforcement or super- 
visory powers, except as stated in Section 
=” 


This assumes that the Attorney Gen- 
eral has enforcement or _ supervisory 
powers over funds dedicated to charitable 
uses. In many states, it may be doubted 
whether such powers exist. (See: “Public 
Accountability of Foundations and Char. 
itable Trusts,” supra). 


(Final form, renumbered) 


Section 1. Scope of Act. This act ap 
plies to all trustees holding property for 
charitable purposes over which (the State 
or) the Attorney General has enforce 
ment or supervisory powers. 


The proposed Section 3 of the Statute 
reads: 


“Section 3. Exclusions from Operations 
of Act. This act shall not apply to institu 
tions created and operated as agencies of 
the Government of the United States, of 
this State, of any other state, or of any 
governmental subdivision of the United 
States, of this State or of any other state, 
or to charitable corporations organized and 
operated exclusively for educational or re 
ligious purposes. 


The application of this Section, it seems, 
would certainly be difficult. In any event, 
the wording of the section is too broad. 
It may well. be that the section could be 
so applied as to exclude from the 
operation of the act many trusts that 
could be made accountable. An alterna 
tive suggestion would be to revise the 
section so as to exclude only institutions 
having a regular student enrollment and 
institutions affiliated with a church, 
school, ete. 
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define | Moreover, the phrase, “institutions cre- 

e pur.gted and operated as agencies” would 
rms js prima facie exclude from the operation 
on fori the section (and, therefore, include 
yithin the provisions of the Statute) any 
sstitution created by a private body and 
ster transferred to the control of and 
erated by a government agency, e.g., 
hospital created and operated as a 
sivate charitable institution and subse- 
mently transferred to and operated by 
he city as an agency thereof. 
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Section 3. Exclusions from the Act. 
This act does not apply to the United 
States, any state, territory, or possession 
of the United States, the District of 
Columbia, the Commonwealth of Puerto 
‘Rico, or to any of their agencies or 
governmental subdivisions, to an officer of 
a religious organization who holds proper- 
ty for religious purposes, or to a charita- 
ble corporation organized and operated 
primarily for educational, religious, or 
hospital purposes. 


reads: f section 4 of the proposed Statute 


is act preads: 
Titable 
etofore 
the At- 
super- 
Section 


“Section 4. Register of Charitable 
Trusts. It shall be the duty of the At- 
torney General to establish and maintain a 
register of all charitable trusts the trustees 
of which are subject to the provisions of 
this act and, to that end, to conduct what- 
ever investigation of the records of the state 
is necessary, and to obtain from court offi- 
cers, taxing authorities and trustees what- 
ever copies of instruments, reports and rec- 
ords are needed for the establishment and 
maintenance of such register. The Attorney 
General shall designate an assistant At- 
torney General to perform the duties of 
the Attorney General provided for by this 
act.” 


Gen- 
visory 
itable § * 
ubted 
Public 
Char- 


The task of implementing this section 
will necessarily be a major operation in 
the older states, where in some cases 
trusts have been created over a period 
of 150 years, some of which are still 
operating. The Statute as it now reads 
incorporates suggestions made by George 
G. Bogert as to specific sources of the 
information and the organization of a 
specific department or bureau within the 
offices of the respective attorneys gen- 
eral, 


(It should be noted that the Section 
as it now reads imposes a duty on only 
the attorneys general and not on those 
officers having the records from which 
the information must be obtained nor is 
the power definitely given to the at- 
torneys general to take any action to 
road. f obtain such records from uncooperative 
ld bef officers of the courts, taxing authorities, 
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(Final form) 


Substantially the same, with last sentence 
omitted. 


Section 5 of the proposed Statute 
reads: 


‘ATES OctoperR 1954 


“Section 5. Filing copies of Trust In- 
struments. Every trustee who has received 
property pursuant to an instrument or in- 
struments creating or adding to an estate 
for charitable purposes shall, within six 
months after any part of the income or 
principal is currently required to be de- 
voted to a charitable purpose, file a copy 
of such instrument or instruments with the 
Attorney General. In the case of trusts any 
part of whose income or principal is re- 
quired to be devoted to a charitable pur- 
pose before the effective date of this act, 
such filing shall occur within six months 
after the effective date of this act.” 


The requirement that every trustee 
shall file a copy of the trust instrument 
creating or adding to an estate for chari- 
table purposes, when applied to situations 
in which there are two or more trustees 
for a single trust fund, would apparently 
require that each trustee file with the 
Attorney General a copy of the same 
instrument. Is this what the draftsmen 
intended, and, if so, is such a require- 
ment necessary or advisable? 


In establishing the deadline for filing 
the reports as six months from the time 
“any part of the income or principal 
is currently required to be devoted to a 
charitable purpose,” what was intended to 
be the rule where the application of such 
funds is discretionary with the trustee 
as to the time of application? 


The Statute makes no provision for 
sanctions to enforce the requirement. 
Whether such sanctions should be pro- 
vided is doubtful; however, wilful vio- 
lations would be ground for the removal 
of the trustee or for forfeiture of com- 
pensation, which might be sufficient stim- 
ulus to insure obedience. A provision that 
would have some effect would be to 
deny to the trustees any tax exemption 
(or other right or privilege) claimed 
by virtue of the charitable nature of the 
trust unless such trust had been regis- 
tered. 


(Final form) 


Substantially similar except that it applies 
to trustees who are “authorized” as well as 
“required” to apply- income or principal. 


The proposed Section 6 of the Statute 
reads: 


“Section 6. Filing of Periodic Reports. 
Except as hereafter provided, every trustee 
shall also, after filing copies of the instru- 
ments creating or adding to an estate for 
charitable purposes, file with the Attorney 
General periodic written reports, under 
oath, setting forth information as to the 
nature of the trust assets and the adminis- 
tration of the trust by the trustee in accord- 
ance with the rules and regulations of the 
Attorney General with reference thereto. 


“The Attorney General shall, from time 
to time, make rules and regulations both 
as to the time for filing such reports, the 
contents thereof, and the manner of execut- 


ing and filing them. He shall have the 
power to classify charitable trusts by fac- 
tors as to purpose, nature of asset, duration 
of the trust, amount of assets, amounts to 
be devoted to charitable purposes, or na- 
ture of trustee, or by a combination of such 
factors, and establish different rules for the 
different classes as to time and nature of 
the report required to the ends (a) that 
he shall receive reasonably current periodic 
reports as to all trusts of a similar nature, 
which will enable him to ascertain whether 
they are being properly administered or re- 
quire legal or supervisory action by his of- 
fice, and (b) that such periodic reports 
shall not unreasonably burden or add to 
the expense of the administration of charit- 
able trusts. The Attorney General shall also 
have the power, for good cause, to suspend 
the filing of reports as to a particular trust 
for a reasonable, specifically designated 
period or periods of time. Such suspension 
of filing for a particular trust shall be 
granted only upon written application of 
the trustee, filed with the Attorney General 
in the register of charitable trusts, and 
after the Attorney General shall have 
found that the interests of beneficiaries will 
not be prejudiced thereby and that periodic 
reports are not required for proper super- 
vision by his office and after he shall have 
filed in the register of charitable trusts a 
written statement of his reasons for grant- 
ing such suspension. 


“A copy of an accounting filed by the 
trustee in any court having jurisdiction of 
the trust, if such accounting complies with 
the rules established by the Attorney General 
hereunder, may be filed as a report re- 
quired by this section. 


“In the case of trusts hereafter estab- 
lished, the first report, unless the filing 
thereof be suspended as heretofore pro- 
vided, shall be filed no later than one year 
after any part of the income or principal 
is currently required to be devoted to a 
charitable purpose. In the case of trusts 
any part of whose income or principal is 
required to be devoted to a charitable pur- 
pose before the effective date of this act, 
the first report, unless the filing thereof be 
suspended as heretofore provided, shall be 
filed within six months after the effective 
date of this act. 


May it be assumed that any regula- 
tions made by the Attorneys General shall 
be “reasonable”? 


[The other alternative, not adopted, 
was preferred by the Committee for its 
concreteness. However, it too was subject 
to criticism.] 


(Final form) 


Substantially identical except for inclusion 
of word “authorized” as in Section 5. 


Section 7, dealing with fees for filing 
annual reports, was omitted in the final 
draft. 


Section 8 of the proposed Statute 
reads: 


“Section 8. Rules and Regulations The 
Attorney Geenral shall make such addition- 
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al rules and regulations beyond those here- 
tofore provided for as may be reasonable 
or necessary to secure records and other 
information concerning the administration 
of charitable trusts and for the supervision 
and investigation of such trusts by him.” 


What type of regulations and to what 
extent may the Attorneys General issue 
such regulations? Are the Attorneys Gen- 
eral restricted to only those rules relat- 
ing to the obtaining of information and 
records? 


(Renumbered 7.) 


Section 7. Rules and Regulations. The 
Attorney General may make additional 
rules and regulations necessary for the 
administration of this act. 


The. proposed Section 9 reads: 


“Section 9. Investigation. The Attorney 
General may at any time investigate charit- 
able trusts for the purpose of determining 
and ascertaining whether they are adminis- 
tered in accordance with law and with the 
terms and purposes thereof. For the pur- 
poses of such investigation, the Attorney 
General may require any person, agent, 
trustee. fiduciary. beneficiary, institution, 
association, corporation or member of any 
agency administering a charitable trust or 
having an interest therein, or knowledge 
thereof, to appear at such time and place, 
in the county where such persons may re- 
side or be found as the Attorney General 
may designate, to give information under 
oath concerning such trust and to produce 
for the use of the Attorney General any 
and all books, memoranda, papers of what- 
ever kind, documents of title, or other evi- 
dence of assets, liabilities, receipts or dis- 
bursements which may be in the ownership, 
possession or control of such person, agent, 
trustee, fiduciary, beneficiary, institution, 
association, corporation, or member of ad- 
ministering agency and to furnish such 
other available information relating to such 
trust as the Attorney General may require.” 


What is the purpose of restricting the 
categories of persons who may be re- 
quired to appear? 


(Renumbered 8, substantially similar.) 
The proposed Statute Section 10 reads: 


“Section 10. Order to Attend. When- 
ever the Attorney General may require the 
attendance of any person, agent, trustee, 
fiduciary, beneficiary, institution, associa- 
tion, corporation or member of any agency, 
as provided in the preceding section, he 
shall issue an order setting forth the time 
when and the place where such attendance 
is required and shall cause the same to be 
delivered or sent by registered mail to such 
person, agent, trustee, fiduciary, beneficiary, 
institution, association, corporation, or ad- 
ministering agency, at least fourteen days 
before the date fixed in the order for such 
attendance. Such order shall have the same 
force and effect as a subpoena and obedi- 
ence to the order may be enforced by any 
court having jurisdiction of charitable 
trusts in the county where the person re- 
ceiving the order resides or may be found 
in the same manner as though such notice 
were a subpoena, upon application of the 
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Attorney General. Such court shall, after 
hearing, for good cause, and upon applica- 
tion of any person aggrieved by such order, 
have the right to alter, amend, revise, sus- 
pend or postpone all or any part of the 
provisions of such order.” 


What is the purpose of restricting the 
categories of persons who may be re- 
quired to appear? 


(Renumbered 9, substantially similar.) 


Section 11 of the proposed Statute 
reads: 


“Section 11. Inspection of Records. The 
copies and reports filed with the Attorney 
General as herein provided shall be open 
to the inspection of any person at such rea- 
sonable times and for such legitimate pur- 
poses as the Attorney General may deter- 
mine.” 


It would seem advisable to provide 
that copies of the documents and papers 
filed could be acquired from the Attorney 
General rather than require that any 
inspection be made at his office. 


(Renumbered) 


Section 10. Inspection of Records. Sub- 
ject to reasonable rules and regulations 
adopted by the Attorney General, the 
register, copies of instruments and the 
reports filed with the Attorney General 
shall be open to public inspection. 


Section 12 of the proposed Statute 
reads: 


“Section 12. Clerks Required to Furnish 
Copies of Instruments. Each clerk of a 
court having jurisdiction of probate matters 
or of charitable trusts shall furnish such 
copies of papers, records and files of his 
office relating to charitable trusts as the 
Attorney General may require. Such clerk 
shall also permit an examination by the At- 
torney General of the records of his office 
for the purpose of establishing and main- 
taining the record of charitable trusts in 
the office of the Attorney General herein 
provided.” 


See Section 4 and comment, supra. 


(Renumbered 13, optional; last sentence 
omitted.) 


Section 13 of the proposed Statute 
reads: 


“Section 13. Duties of Tax Authorities. 
Every officer, agency, board or commission 
of this state receiving applications for ex- 
emption from taxation of any charitable 
trust shall annually file with the Attorney 
General a list of all such applications re- 
ceived by such officer, agency, board or 
commission.” 


See Section 4 and comment, supra. 


(Renumbered 14, optional; substantially 
similar.) 


Section 14 of the proposed Statute 
reads: 


“Section 14. Powers of Attorney Gen- 
eral and Courts. The power and duties of 
the Attorney General provided for hereun- 


der, shall be in addition to any existip 
common law, constitutional or statuto 
powers and duties of the Attorney Gene 

Nothing contained herein shall impair 
restrict the jurisdiction of any court wi 
respect to any of the matters covered | 
this act.” 


The Committee has no comment 
this Section. 


(Renumbered 11, adding opening sentence.) 
The Attorney General may institute appro 
priate proceedings to secure compliance with 
the act and to secure the proper administra. 
tion of any trust or other relationship to 
which this act applies. 


Section 15 of the proposed Statute 
reads: 


“Section 15. Exoneration of Trustee 
No instrument providing for a trust subject 
to this act shall relieve the trustee from any 
of the duties imposed upon him herem. 
der.” 


It might well be advisable to exten( 
the applicability of this prohibition by 
providing that the settlor has no power 
to exempt his trust from any of th 
provisions of the Statute. 


(Renumbered.) 


Section 12. Contrary Provisions Invalid, 
This act shall apply regardless of any cor 
trary provisions of any instrument. 


The remaining Sections on which the 
Committee has no comment are the 
formal clauses dealing with severability, 
uniformity of interpretation, short title 
repeal of inconsistent legislation, ani 
time of taking effect. 


[Committee members: Marvin K. Collie, 
Houston; Berrien C. Eaton, Jr., Detroit; 
Ray Garrett, Chicago; Lawrence King, 
Detroit; Henry B. Pflager, St. Louis; 
Harold S. Shefelman, Seattle.] 


A AA 


Cleveland Trust Reports on 
Charitable Trust 


Current gifts of $8,000 from tht 
Thomas H. White charitable trust i 
Cleveland have brought total disburs¢ 
ments for the fund’s_ seventeen-yea 
history up to $295,000. Cleveland Trust 
Co. is trustee for the fund, and in sort 
ing out the many requests for aid ob 
tained the recommendations of the Dis 
tribution Committee of the Clevelani 
Foundation. Mr. White, a Cleveland it 
dustrialist, provided that income fro 
his trust should be “expended wisely . .: 
for the moral and physical improvemet! 
of the inhabitants of the city of Cleve 
land, regardless of color, race or creed, 
according to the unfettered discreti0 
of the Trustee.” 


A AA 


Charitable appropriations made by thé 
New York Community Trust in the first 
half of this year totaled $634,625, a rec 
ord volume for any similar period. 
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RULES AGAINST PERPETUITIES 


CHARLES LOOKER 
New York; Committee Chairman 


HE most significant development 

during the past year was the 
enactment of Massachusetts General 
Laws, Ch. 184-A adopted by L. 1954, 
Ch. 641, effective January 1, 1955. 


The law modifies the operation of the 
Common Law Rule against Perpetuities 
in three respects: (1) “wait and see;” 
(2) effect of exceeding the twenty-one 
year limit (after lives in being) (3) 
duration of permissible “reverters.” 


The background and purpose of the 
statute are explained by W. Barton 
Leach in the Harvard Law Review (67 
Harv. L. Rev. 1349). The article also 
contains the sponsors’ notes. The statute 
is the outgrowth of earlier papers by 
Professor Leach (65 Harv. L. Rev. 721; 
68 L. Q. Rev. 35), which were followed 
by a panel discusssion at the 1953 meet- 
ing of the A.B.A. Section of Real Proper- 
ty, Probate and Trust Law. An exten- 
sion of Lewis W. Simes’ critical com- 
ments was published in 52 Mich. L. Rev. 
179. 


Professors Leach and Simes are mem- 
bers cf this Committee. The Committee 
has as yet taken no position on the 
Massachusetts legislation. The writer be- 
lieves that the Massachusetts statute is 
well drafted and deserves careful con- 
sideration by the Bar and by legislators. 


“Wait and See” 


Section 1 of the Massachusetts statute 
adopts the so-called “Wait and See” doc- 
trine. The validity of an interest shall be 
determined on the basis of actual facts 
rather than on factual possibilities. A 
most significant feature is that the “Wait 
and See” doctrine is to be applied in 
Massachusetts only where there are pre- 
liminary life interests in living persons. 
The validity of the remainder is-to be de- 
termined on the basis of facts existing at 
the termination of these interests. (See 
67 Harv. L. Rev. at 1353, 1357-1360.) 

§ 4 (b) of the Pennsylvania Estates 
Act of 1947, contains no such limitation: 


“Upon the expiration of the period al- 
lowed by the common law Rule against Per- 
petuities as measured by actual rather than 
possible events any interest not then valid 
*** shall be void.” 


Effect of invalidity — “cy pres” 


Where an interest: offends the Rule, 
the disposition is invalid. Can a statute 
be drafted that will soften the penalty — 
can the Court be authorized to apply 
a rule similar to cy pres, reforming the 
bequest to conform to the Rule and to 
conform as nearly as possible to the 
testator’s intent? 


Octosper 1954. 


The New York courts, struggling with 
the narrow two-life limitation, have for 
many years saved wills and effectuated 
the testator’s intent through a process 
of construction aptly called “will sur- 
gery.” (See Matter of Horner, 237 N. Y. 
at p. 495; 4 Restatement of Property, 
pp. 2687 et seq.) However, that has been 
a judicial not a legislative process. The 
difficult question remains whether‘a pro- 
cess of will construction can be formu- 
lated in a statute. 


Section 2 of the Massachusetts statute 
establishes a kind of “cy pres” approach 
limited to one situation: i.e., where in- 
terests extend beyond “age 21.” It fol- 
lows the precedent of the English Law 
of Property Act and provides that the 
contingency is to be reduced to age 21. 


The Pennsylvania Estates Act of 1947, 
§ 5, prescribes broader rules: 


“(a) A valid interest following a void 
interest in income shall be accelerated to 
the termination date of the last preceding 
valid interest. 


“(b) A void interest following a valid 
interest on condition subsequent or special 
limitation shall vest in the owner of such 
valid interest. 

“(c) Any other void interest shall vest 
in the person or persons entitled to the in- 
come at the expiration of the period de- 
scribed in section 4(b).” (The Common 
Law Rule Against Perpetuities) 


Reverters in Land 


Section 3 of the Massachusetts statute 
should be compared with the Uniform 
Act Relating to Reverter of Real Proper- 
ty adopted in 1946 (not yet included in 
the published Uniform Laws). The prin- 
cipal provisions are: 


(e) Section shall not 
affect interests exist- 
ing on the effective 
date of the Act. 


(f) Right of re-entry‘ 


barred unless right 
asserted within six 
years after the hap- 
pening of the breach 
of condition. 


(g) Section does not 
apply to grants made 
by State. 


ceeding interest are 
both for charitable 
purposes. 

Section shall apply 
only to inter vivos in- 
struments taking ef- 
fect after January 1, 
1955, wills of dece- 
dents dying after Jan- 
uary 1, 1955 and ap- 
pointments made af- 
ter said date (al- 
though powers were 
granted before said 
date). 

(No provision.) 


Section does not ap- 
ply to grants made by 
State or any subdivis- 


Uniform Act 


(a) Possibility of re- 
verter or right of en- 
try for breach of con- 
dition becomes in- 
operative thirty years 
after creation. 


(b) (No provision.) 


(c) (No provision.) 


(d) Section shall not 
apply to gift for char- 
itable purposes. 


Massachusetts 


Determinable fee, or 
fee subject-to right of 
entry for condition 
broken shall become 
fee simple absolute if 
contingency does not 
occur within thirty 
years from date when 
such interest became 
possessory. 


Section inapplicable 
if contingency must 
occur, if at all, with- 
in period of Rule 
against Perpetuities. 
Succeeding interest 


may be to person 
other than grantor. 


Section shall not ap- 
ply where fee simple 
determinable and suc- 


ion thereof. 


Options 


The sponsors of the Massachusetts 
legislation decided not to include the sub- 
ject of options in the bill. 


“There are many who believe that the 
application of the Rule against Perpetuities 
to options is unsound. Therefore, should not 
the Act (a) eliminate the Rule against Per- 
petuities with reference to options, or (b) 
treat options in the same way as rights of 
entry — valid for 30 years, invalid there- 
after? It was concluded that a statute put- 
ting a time limit on options might raise 
more issues than it resolves, As to exempt- 
ing options from the Rule it was felt that 
the number of cases that have arisen or 
are likely to arise is too small to justify 
this addition to the statute.” (67 Harv. L. 
Rev. p. 1366) 


Legislation on this subject would ap- 
pear to encounter at least two difficul- 
ties: (1) how to define a “commercial” 
option; (2) how to fix a period that 
would not be too short (and thus prevent 
normal, legitimate business) or too long ‘ 
(enabling apparently “commercial” op- 
tions to be used for unconsionably long 
“family purposes”). 


Accumulations 


A significant development during the 
past year in the field of Accumulation 
Trusts is found in the new Internal 
Revenue Code. Section 665 of the Act 
provides, in effect, that where accumu- 
lated income is distributed by a trust 
it will be subject to income tax in the 
hands of the beneficiary to the extent 
earned by the trust during the preceding 
five years. The income is taxed to the 
beneficiary on a “throw back” basis, that 
is, as though he had received the in- 
come over the five year period. Appropri- 
ate credit is allowed for the income tax 
paid by the trustee during the period. 

This is the effect of the section broadly 
stated. The essential point,.for present 

(Continued on page 961) 
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PENSION AND PROFIT SHARING TRUSTS 


GORDON T. WALLIS 
New York; Committee Chairman 


HE original assignment of this Com- 

mittee for this year was to follow 
the progress in Congress of the so- 
called Jenkins-Keogh legislation and 
stand by to draft medel documents for 
use under it if it became law. In the 
interim, however, four significant de- 
velopments have occurred which have 
extended the scope of the activity of this 
Committee. Detailed discussion of each 
follows. 


(1) New “Jenkins-Keogh” Bills 


The first Federal legislative notice of 
the need for providing means of ac- 
cumulating retirement income by self- 
employed persons on a tax-favored basis 
such as had been conferred on employer 
plans by Section 165(a) of the Internal 
Revenue Code came early in 1951 with 
the introduction of two identical bills 
in the House with bi-partisan sponsor- 
ship. In each of the succeeding two years 
new bills were introduced — for the most 
part, in the same mold but revised 
to meet objections and criticisms which 
had been leveled against them by numer- 
ous opponents. These bills have been 
carefully examined by and reported upon 
by earlier committees. 


The latest of the original line of 
Keogh-Reed bills, HR 10, 11, 2692 and 
6114 — all identical bills — were intro- 
duced in 1953 but they have made little 
headway against the various labels of 
“rich man’s bills,” “lawyers’ bill” and 
“doctors’ bill” which have made them 
politically somewhat unpalatable. The tax 
reduction program of the Republican 
administration has further intensified 
their unpalatability. The revenue loss re- 
sulting from tax legislation in other 
areas, felt to need attention more urgent- 
ly, has greatly reduced the likelihood of 
passage of Jenkins-Keogh legislation in 
the form of HR 10 and its twins. 


In tacit recognition of the fact that 
present opposition appears to be too 
strong on the basic questions of the 
measure of the tax benefit conferred and 
the definition of the group to be favored, 
nine new bills have, within the last few 
months, been introduced in the House. 
These are HR 9618-9625 and HR 9754. 
The first eight bills were identical and 
reported to be under the sponsorship of 
twenty New York State Republican mem- 
bers of the House, and the last was in- 
troduced by one of them as a refinement 
of its predecessors. 


In substance, these bills change the 
Jenkins-Keogh concept in the two major 
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directions where opposition has been 
strongest. Firstly, coverage under the bill 
is extended to embrace all taxpayers who 
work, whether they are self-employed or 
not. And secondly, the maximum annual 
amount which can be excluded from in- 
come is cut more than half and, in addi- 
tion, is graduated in its application so it 
will be 1957 before the maximum can be 
reached. Also, the effective date of the 
bill is January 1, 1955, to assist in de- 
laying the impact of the expected revenue 
loss. 


There are other differences, but they 
are more of form than of substance. In 
total, these new bills appear to be the 
practical result of a realistic appraisal 
of the legislative odds of obtaining favor- 
able action by this Congress in a much 
needed area. The benefits conferred by 
these bills are palpably inadequate but 
they are a step in the right direction 
which can be followed by other steps 
once the forward motion is started. 


It is recommended that the Committee 
be asked to continue to watch the 
progress of these bills and, if passed, to 
prepare model implementing documents 
for possible use by members of the Asso- 
ciation. 


(2) Internal Revenue Code of 1954 


The Committee made a detailed anal- 
ysis of HR 8300, as it pertained to em- 
ployees’ trusts, and filed a statement and 
recommendations with the Chairman of 
the Taxation Section who was represent- 
ing the Association before the Senate 
Finance Committee in its hearings. 


The nature and effect of the new Code 
provisions in the area of employees’ 
trusts are discussed in the Chairman’s 
remarks at the annual meeting included 
herein. 


(3) Congressional Investigations of 
Pension Funds 


In his Budget Message to Congress 
early this year, President Eisenhower 
said in part: “. .. to avoid unfair com- 
petition with ordinary tax-paying busi- 
nesses, I recommend that pension trusts 
be restricted in the same manner as 
tax-exempt foundations. They should also 
be subject to rules in regard to per- 
centage distribution of their assets com- 
parable to those applying to regulated 
investment companies.” 

Several legislative manifestations of 
this feeling on the part of the Admin- 
istration have resulted. The House im- 








plemented the President’s recommenda- 
tion literally in Subchapter F of HR 
8300, although some of the changes were 
dropped by the Senate. 


In addition, two subcommittees, one 
of the Senate Labor Committee and the 
other of the House Labor Committee, 
have been appointed to examine pension 
and welfare funds. Although their major 
concern is understood to be possible 
abuses under union-administered welfare 
plans dispensing sickness and accident 
benefits principally, pension and profit- 
sharing plans will also receive the at- 
tention of these subcommittees. 


The end product of these investiga- 
tions cannot, of course, be foretold with 
certainty. However, despite protestations 
by Washington officials that no specific 
abuses were the target of the regulatory 
provisions of HR 8300 and even though 
representatives of the Congressional sub. 
committees speak only in the most gener- 
al terms of the nature of their objec- 
tives, there is, nevertheless, sufficient evi- 
dence of a common purpose to be accom- 
plished and of specific abuses to be cor- 
rected to warrant the conclusion not only 
that further Federal regulation of the 
administration of employee benefit plans 
is inevitable but that the inevitability is 
not as far distant as some people would 
like to believe. 


This whole picture is further compli- 
cated by the recent activities at the State 
level, and before making recommenda- 
tions on this subject, that phase of it 
should also be examined. 


(4) State Regulation of Pension Funds 


On March 27, 1954, a bill was signed 
by Governor Dewey of New York State 
authorizing the Superintendent of In- 
surance to “examine into the affairs of 
any employee welfare trust fund as often 
as he deems expedient.” In his memoran- 
dum approving this legislation, Governor 
Dewey said: 


“This bill provides express statutory 
authority for examination and study of the 
3,500 health, welfare and pension plans 
now in operation in this State. 


“It is an outgrowth of a preliminary in- 
vestigation made by the Superintendent of 
Insurance which disclosed serious waste, 
mismanagement and outright looting of 
these funds in a significant number of cases. 
More than 3,000,000 employees and their 
families have a total stake in the sound- 
ness of their health, welfare and pension 
plans. Last year $365 million was con- 
tributed to these funds and over $2% bil- 
lion in cash and invested assets has al- 
ready been accumulated. 


“Most industrial welfare plans are hon- 
estly and competently administered. Never- 
theless, the abuses disclosed by the Super- 
intendent of Insurance make it imperative 
that there be authority in proper cases 
to enable the State to protect the interest 
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of the families whose security is de- 
pendent on the stability of these funds. 

“This bill is intended as a preliminary 
meaure to enable the gathering of facts. 
On the basis of these facts, permanent legis- 
lation can be recommended to assure ap- 
propriate safeguards. The Superintendent 
of Banks will participate in the study 
where banks and trust companies serve as 
corporate trustees for such funds or act 
as agents for corporate trustees. 

“It is our objective to develop sound 
standards for the security of these funds 
without imposing burdens which will dis- 
courage their orderly and _ constructive 
growth. I am hopeful that the study will 
provide the necessary information to 
achieve this objective.” 


This legislation was preceded by a 
questionnaire from the Superintendent 
of Insurance to all employers of 20 or 
more employees in the State of New 
York, and it is understood that it will 
be implemented by additional, more ex- 
haustive questionnaires and examination. 
Pennsylvania and Wisconsin are other 
states which are known to have issued 
questionnaires calling for information on 
employee benefit plans. 


There is little doubt, in view of all of 
this activity both State and Federal, 
that detailed regulatory legislation will 
come into being sooner or later — and 
it is felt that it is more likely to come 
sooner than later. The vast coverage of 
these plans so affects the public welfare, 
and the potential for political pressure 
is so great that the pension and welfare 
field cannot, for much longer, be ex- 
pected to continue to be allowed to be 
subject to the abuses which are possible 
under present laws. 


Will this field be made subject to state 
legislation with all of the incalculable 
complications for interstate employers 
which would result from the inevitable 
differences in law from state to state? 
Will Federal legislation be superimposed 
on the state legislation, or can it, if 
adequate, serve the common purpose of 
all of the states? How far must and 
Should such legislation go in regulating 
the administration of these plans? 

It is the opinion of this Committee that 
these questions are sufficiently important 
to be a matter of concern to the American 
Bar Association. It is also the opinion 
of the Committee that it would be in the 
best interests of all those legitimately 
concerned with the proper administra- 
tion of these plans if, assuming some 
Sort of regulatory legislation is in- 
evitable, fair and reasonable Federal 
legislation, applicable to all States alike, 
be enacted. 


[Committee members: Norman Block, 
Greensboro, N. C.; Cecil P. Bronston, 
Chicago; Richard H. Forster, Los An- 
geles; Edward S. Hand, New York; 
Denis B. Maduro, New York; Edward 
H. Schlaudt, New York; William K. 
Stevens, Chicago; James K. Taylor, New 
York; Harry F. Weyher, New York.] 
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CHANGING CONCEPTS OF TRUST 
INVESTMENTS 


ROBERT NEILL, JR. 
St. Louis; Committee Chairman 


OMMON trust funds are authorized 

by statute in forty states! and in 
Hawaii and the District of Columbia. In 
one state, Missouri, the use of a common 
trust fund has been approved in the ab- 
sence of an enabling statute.? 


The appraisal by this Committee of 
current operation of common trust funds 
has been limited to those jurisdictions? 
with which Committee members were 
most familiar. Generally speaking, the 
operation of common trust funds is con- 
fined to the larger cities. For example, 
of the twenty banks which have estab- 
lished funds in New York, twelve are in 
New York City. The only fund in Okla- 
homa is located in Oklahoma City. There 
are no funds in Illinois outside of Chi- 
cago. 


Common trust fund statutes generally 
provide, as does Regulation F of the 
Federal Reserve Board, that no more 
than $100,000 from any estate or trust 
shall be invested in common trust funds. 
Whether this amount represents a real- 
istic point at which adequate diversifica- 
tion can be obtained for a trust by direct 
investment gives rise to some difference 
of opinion. Some institutions partici- 
pate a portion of larger funds in com- 
mon trust funds. Others do not because 
of the increased difficulty of investing 
the balance of the fund and because of 
the necessity which sometimes arises, in 
the case of larger funds, of investing in 
tax-exempt bonds to accommodate the 
income tax status of the beneficiary. 


No ‘instance was discovered in which 
a common trust fund plan was not de- 
signed to comply with Regulation F of the 
Federal Reserve Board so as not to be 
subject to the Federal income tax as 
a corporation. Some concern has been 
expressed with respect to the equity of 
pro rata taxation of capital gains to 
participating trusts and the resulting 
volume of accounting. 


There appears to be more concern 
about State taxation, either in its ap- 
plication or in its uncertainty. Some 
states have no income tax; those that 
do generally follow the Internal Revenue 
Code with respect to common trust funds. 


1§tates not having such legislation are Iowa, 
Missouri, Montana, Nevada, New Mexico, Rhode 
Island, South Carolina and Wyoming. 


2*St. Louis Union Trust Co. v. Toberman, 140 
S.W. (2d) 68 (1940). 


8California, Florida, Illinois, Minnesota, Missouri, 
New Jersey, New York, Oklahoma, Oregon, Penn- 
sylvania, Washington, Wisconsin. Elimination of 
data not considered to be of general interest has 
also contributed to the brevity of the report. 


The application of personal property 
taxes is not universal. Where applied, 
such taxes sometimes influence the type 
of investment for common trust funds, 
particularly where specified securities 
are exempt from the tax. This in turn 
can affect the overall return from the 
fund. This problem is not, of course, 
peculiar to investments of common trust 
funds. 


Common trust funds may be separated 
into two general classifications, “legal” 
and “discretionary.” In some instances, 
funds invested primarily in common 
stocks or primarily in fixed income se- 
curities are employed in addition to a 
balanced fund. These and other variables 
make it extremely difficult to compare 
yield from common trust funds with 
yield from individual trust investments. 
Generally, however, the yield from the 
common trust funds appears to equal or 
slightly exceed that from individual in- 
vestments. 


Recent legislation of interest is re- 
ported in New York and Illinois. In New 
York the formation of a mutual trust 
investment company and the purchase of 
shares therein by corporate fiduciaries 
has been authorized. This may permit 
smaller institutions to make use of the 
common trust fund principle. In Illinois 
the new Blue Sky Law specifically ex- 
empts participation in common trust 
funds from the securities regulations. 


[Committee members: Charles F. C. 
Arensberg, Pittsburg; Harry M. Bardt, 
San Francisco; Harrison Durand, New 
York; Richard L. Eckhart, St. Louis; 
Louis S. Headley, St. Paul; Clarence B. 
Jennett, Chicago; Fred B. Noble, Jack- 
sonville, Fla.; John Rogers, Tulsa; 
Brooke Tibbs, Milwaukee.] 


A AA 


Bank Substitutes Retirement 
Plan for Profit Sharing 


A retirement annuity plan, supersed- 
ing a present profit-sharing plan, has 
been announced for all employees of the 
First National Bank and Trust Co. of 
Tulsa. 


The plan produces benefits at no cost 
to the employee, and will be supervised by 
an administrative committee of which 
E. M. Carter, senior vice president, is 
chairman. The fund will be handled by 
the bank’s trust department. 


The rights of the participants under 
the former profit-sharing plan accumu- 
lated up to January 1 1954, are included. 
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AssETs — Liquor LICENSE 


In re Ryan’s Estate, 99 A. (2d) 562 
(Pa.). (T&E, Jan. ’54, p. 68.) 


BIGAMY — TENANTS BY ENTIRETY 


Alexander v. Colston, 66 So. (2d) 673 
(Fla.). Roman Logan, a married man, en- 
tered into aceremonial marriage with Cal- 
lie Colston in 1939 and they lived together 
as man and wife until the death of Logan 
in 1948. During this period, he acquired 
three tracts of land in the name of R. 
W. Logan and Callie Logan, his wife. 
The first wife and their two surviving 
children instituted this action asking that 
they be declared the owners of an un- 
divided one-half interest in such lands. 
There is no evidence that the defendant 
knew that the decedent had been previ- 
ously married. The Chancellor found that 
Logan, during his lifetime, was estopped 
to deny the validity of his marriage to 
defendant and estopped to deny the right 
of the defendant to take title to said 
property by survivorship, and that the 
plaintiffs, who claim as his heirs at law, 
ean take no better title and are bound 
by the same equities with respect to said 
property as was decedent. 


HELD: Affirmed. Here the wife is an 
innocent party. The husband — plain- 
tiffs’ ancestor — was the actual perpe- 
trator of the fraud. He would have been 
estopped during his lifetime from con- 
tending that the estate created was void 
because of the bigamous marriage. This 
being so, his heirs are bound by the 
estoppel. 


Danes v. Smith, 104 A. (2d) 455 (N. 
J. App. Div.). Man and woman under- 
went a marriage ceremony and there- 
after lived together, although at the 
time of the ceremony both knew that the 
woman had a husband living. Thereafter 
they acquired property as tenants by the 
entirety. The husband applied to have 
the marriage annulled and the property 
given to him. The lower court held that 
he was estopped from denying that they 
were husband and wife because he had 
knowledge of the other husband at the 
time of the ceremony. 


HELD: Affirmed. Where the effect of 
a deed to them as husband and wife is 
in dispute between them, since they 
cannot be heard to say that they are 
not lawfully married, they ought not to 
be permitted to deny that they are ten- 
ants by the entirety. This conclusion does 


*Digests of some of the decisions previously re- 
ported in TrusTs AND ESTATES are omitted; cita- 
tion to the T&E report is shown in parentheses. 
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SIGNIFICANT TRUST AND PROBATE DECISIONS: 


HAROLD C. JESSE 
New York; Committee Chairman 


not permit an invalid marriage to create 
a tenancy by the entirety. It simply pre- 
vents a denial of the existence of that 
type of tenancy. 


Nottingham v. Denison, 63 So. (2d) 
269 (Fla.). Bond, a married man, 
married Alma Whetstone, the owner of 
real property. She caused this property 
to be conveyed to Bond and herself, as 
tenants by the entirety. Later she died. 
Bond then married Louette Nottingham 
and Bond caused the property to be 
conveyed to himself and Louette, as ten- 
ants by the entirety. Later, in a divorce 
suit instituted by Louette, Bond sought 
to have her interest in the property can- 
celled. In the final decree of divorce, the 
Court adjudicated that Bond and Louette 
were tenants in common of such proper- 
ty. Thereafter, the daughters of Alma 
Whetstone learned of Bond’s bigamous 
marriages and brought an action to set 
aside the conveyance by which their 
mother had parted with title to the 
property and all subsequent deeds there- 
on. During the course of the litigation, 
the action was settled and the Court 
entered a decree adjudging that the deed 
from Alma Whetstone was fraudulent, 
and by virtue thereof, all subsequent 
deeds were ordered cancelled. Then, in 
accordance with the terms of the settle- 
ment, the Court directed that the daugh- 
ters convey one-half interest in the prop- 
erty to Bond. 


HELD: Reversed as to Nottingham. 
Upon entry of the decree of divorce be- 
tween Louette and Bond, they became 
tenants in common, in equal shares, of 
such property as actually passed under 
the deed from Bond to Louettte. To allow 
Bond under these circumstances to per- 
petrate two fraudulent marriages on two 
innocent women and extricate himself 
from his frauds through the death of 
one and divorce of another and wind up 
with a 50% interest in the prize is not 
in keeping with the principles of equity. 
Louette is entitled to 50% interest in 
what he acquired through the settlement. 


CHARITIES — FAILURE OF GIFT 


First National Bank v. King Ed- 
ward’s Hospital Fund for London, 117 
N.E. (2d) 656 (Ill.). Testator, born in 
England, died a resident of Chicago in 
1936. He had never married. He devised 
his residuary estate to the First Na- 
tional Bank of Chicago, as Trustee, to 
hold the same during the lives of 3 
brothers and 4 sisters named as income 


will be applied by a Committee appointed 


.to have and to hold the same to its own 













beneficiaries and all of whom were resj- 
dents of England. Upon the termination 
of the life estates, he disposed of a por. 
tion of the trust fund to King Edward’s 
Hospital Fund of London, England, and 
other English hospitals. In 1946, Parlia- 
ment passed the National Health Service 
Act. Pursuant to Section 6 of the Act, 
the physical premises of all hospitals 
were transferred to the Minister of 
Health. The hospital corporations, how- 
ever, retained all of their original char- 
ter powers and purposes and continued 
to act as charitable corporations. The 
Chancellor entered a decree sustaining 
the claims of representatives of the Brit. 
ish Government to succeed to the gifts 
originally intended for three hospitals 
which were taken over by the Govern. 
ment and finding that the gift to the 
fund had not failed. 


HELD: Affirmed. The ultimate issue 
in the case is whether, as a consequence 
of the nationalization of the hospitals 
and the socialization of medicine, the 
gifts fail and the property reverts to 
the testator’s heirs at law. The gifts to 
the three hospitals are charitable gifts. 
The test of failure of the charitable gift 
involves the question of whether the 
charitable purpose embodied in the gift 
can be fulfilled. The fact that the funds 
























by the Minister of Health does not in 
any sense make the application any less 
charitable. The important fact is that 
the three hospitals are performing a 
charitable work, namely, the furnishing 
of hospital service and it was to aid such 
purpose that the gifts were made. 











City of Belfast v. Goodwill Farm, 103 
A. (2d) 517 (Me.). (T&E, June ’54, p. 
594.) 







Tumblin v. Troy Bank and Trust Co. 
61 So. (2d) 817 (Ala.). This is an 
excellent opinion on the doctrine of “cy- 
pres” but the facts are too complicated 
and the opinion too long to be summar- 
ized here. 










CHARITIES — SELECTION OF DONEE 


Golden v. Casa Per Sacerdoti Vecchi 
Ed Invalidi, 104 A. (2d) 71 (N. J. App. 
Div.). The residuary clause bequeathed 
the estate “to such Catholic Home for 
the Aged in the Town of Uldine in 
Finili, Italy, as selected by the Pope, 








use forever.” The Pope selected a home 
for old and invalid priests. The trial 
court ruled that this was a valid ap- 
pointment. 
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HELD: Affirmed. There are no words 
of restriction in the clause. The will has 
reference to any Catholic home for the 
aged. The declarations of testatrix to the 
scrivener are inadmissible, since the 
Statute of Wills and the parole evidence 
rule both forbid any proof of extrinsic 
utterances of a testator stating what he 
intends or had intended to provide by 
his will where the terms used are un- 
ambiguous. 


CHARITIES — SUCCESSOR TRUSTEE 


Macy v. Cunningham, 98 A. (2d) 800 
(Conn.). Testator, who died in 1906, 
devised his residuary estate in trust to 
“Connecticut State Capital Commission 
of Sculpture” for the erection and main- 
tenance of certain memorials. Its name 
was later changed to “Commission on 
Fine Arts.” In 1951, the legislature 
abolished the Commission on Fine Arts 
and transferred all of its powers and 
duties to the Public Works Department 
under the supervision of a Public Works 
Commissioner. The Probate Court ap- 
pointed six individuals and a trust com- 
pany as successor trustees of the trust. 
The Public Works Commissioner appeal- 
ed, alleging that he was entitled to be 
named as sole successor trustee. 


HELD: So far as trusts are concerned, 
the only thing transferred was the power 
to act as trustee. That was the only 
power which had been granted to the 
Commission by act of the General As- 
sembly. No specific trusteeship had been 
either granted to the Commission or 
transferred to the Commissioner by the 
General Assembly. It follows that a 
vacancy in the Trusteeship was created 
by the abolition of the Commission on 
Fine Arts. The statutes empower the 
Court of Probate having jurisdiction of 
a trust to appoint a successor trustee 
when a vacancy occurs. Accordingly, the 
Probate Court was empowered to ap- 
point successor trustees and might 
reasonably have concluded that the in- 
dividuals appointed by it, with their 
background of experience, would be bet- 
ter qualified for trustee than any public 
official, 


CLAIMS — FAILURE TO FILE 


In re Smith’s Estate, 264 Pac. (2d) 
688 (A.C.A., Cal.). The administrator 
and probate judge approved the creditor’s 
claim filed more than six months after 
the notice to creditors had been published. 
The Superior Court overruled objections 
and ordered the claim paid in full. 


HELD: Reversed. The decision of the 
probate judge, stating that both the 
judge and the administrator are fidu- 
Claries of the estate, is in error and they 
must not approve or pay a claim filed 
after the statutes of limitation have ex- 
pired. The administrator and the probate 
judge have no power to waive statutes of 
limitation. 
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New York Merchandise Co., Inc. v. 
Stout, 264 Pac. (2d) 863 (Wash.). (T&E, 
Feb. 1954, p. 161.) 


Mitchell v. Van Pelt, 265 Pac. (2d) 
679 (N. Mex.). The plaintiff filed its 
creditor’s claim within the time provided 
by the statute. The Probate Court and 
District Court refused to approve the 
claim because the notice plaintiff was 
required to give of the hearing thereof 
was filed late, even though the executrix 
had failed to file the proof of publica- 
tion of notice within the thirty days pro- 
vided in the statute. 


HELD: Affirmed. The provision in the 
law that required the executrix to file 
proof of publication within thirty days 
after publication is directory only. There- 
fore, failure to file that proof of publica- 
tion did not toll the statutes of limita- 
tion. 


CLAIMS — SUPPORT OF MINOR CHILDREN 


Cooper v. Cooper’s Estate, 111 N.E. 
(2d) 564 (Ill. App.). By divorce decree 
in 1945, wife was awarded custody of 
minor children and husband was directed 
to pay her the sum of $50 per month for 
each child during minority while such 
children were in her actual custody. In 
1947, oldest son went to live with father. 
At time of husband’s death in 1950, chil- 
dren were 16 and 12 years of age, re- 
spectively. Former wife filed claim 
against the estate for money to become 
due for the support of two children until 
they reached their majority. The County 
Court disallowed such claim. 


HELD: Affirmed. Father is not com- 
pelled to make provision for the support 
and maintenance of his minor children 
after his decease. 


CONFLICT OF LAWS — ORAL PROMISE 
Not To REVOKE 


Rubin v. Irving Trust Co., 118 N.E. 
(2d) 426 (N. Y.). (T&E, Aug. ’53, p. 
611.) 


CoNFLICT OF LAWS — VALIDITY OF 
HOLOGRAPHIC WILL 


McLaughlin’s Will, 265 Pac. (2d) 691 
(Colo.). (T&E, Feb. ’54, p. 167.) 


DISTRIBUTION — “SHARE AND SHARE 
ALIKE” 


Kramer v. Larson, 68 N.W. (2d) 349 
(Neb.). (T&E, June ’54, p. 598.) 


EXECUTOR DE SON TORT 


Jasper v. Batt, 264 Pac. (2d) 409 
(Ariz.). A personal injury suit was in- 
stituted against an executrix who was 
appointed by the California Court. No 
ancillary proceedings had been _insti- 
tuted in the State of Arizona, but 
she appeared in the Arizona action, and 
the verdict of the jury was in her favor. 
The Trial Court granted a motion for a 
new trial, because it was contended that 
she was not a proper party to the action. 


HELD: Reversed. Her voluntary ap- 
pearance in the Arizona action made her 
an executrix de son tort, and her acts 
are as binding on the estate as if she 
had been duly appointed. Therefore, the 
verdict of the jury was effective. 


EXECUTOR — DUTY TO PURSUE PROPERTY 


Votolato v. McCaull, 96 A. (2d) 329 
(R. I.). In 1934, the decedent, McCaull, 
and Donavon, widow, executed reciprocal 
wills of ail of their property. McCaull 
for a year had been lodging and board- 
ing in Donavon’s home, where he contin- 
ued to reside until his death in 1946. In 
1942, McCaull gave to his son a quit- 
claim deed to certain real estate owned 
by him. The deed was not recorded until 
after McCaull’s death and the reciprocal 
will had been offered for probate. Mc- 
Caull’s executor, plaintiff herein, brought 
an action to set aside the deed, alleging 
that the deed was made in violation of 
the agreement with Donavon by virtue of 
their reciprocal wills. 


HELD: It is the right and duty of a 
personal representative to pursue his de- 
cedent’s personal property, and also his 
real property if needed for the payment 
of his debts, where decedent has con- 
veyed it by reason of fraud practiced 
upon him, but it is no part of an execu- 
tor’s or administrator’s duty to charge 
his own decedent with fraud in order to 
void his conveyance for the benefit of 
another. 
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Girrs — Dryivery 


Thomas v. Dancer, 264 Pac. (2d) 714 
(Okla.). Deceased had adult children by 
previous marriage. He and plaintiff en- 
tered into an ante-nuptial contract pro- 
viding generally that in the event of the 
death of either of them, the survivor 
would not claim any interest in the 
separate property owned by such de- 
ceased one at the time of making the con- 
tract and, further, that any property 
acquired subsequent to marriage inde- 
pendent of what either party now owns 
shall be jointly owned. After marriage, 
decedent executed two deeds conveying 
his after-acquired lands to his children 
and delivered them to a long-time friend 
and business advisor, who was a Notary 
Public, Minister and former bank offi- 
cial, with instructions to record such 
deeds after his death. The widow brought 
an action against deceased’s children for 
cancellation of the deeds. Defendants filed 
cross petition for accountng and judg- 
ment quieting their titles. The District 
Court found for the defendants. The 
widow appealed. 


HELD: Reversed. Evidence establish- 
ed that deceased gave deeds to third 
party intending that third party should 
deliver deeds to children at deceased’s 
death, but that deceased did not intend 
to part with deeds in such a way as to 
place them beyond his control and, there- 
fore, deeds were void for want of de- 
livery. 


In re Blose’s Estate, 97 A. (2d) 358 
(Pa.). Decedent, 78 years old and un- 
married, while in hospital on Saturday 
gave his bankbook showing deposits of 
over $5,000 to cashier of bank and stated 
that he wanted claimant’s name on bank- 
book. Cashier informed him that matter 
would be taken care of on Monday morn- 
ing. Decedent died on Sunday. Bank paid 
money into court. Orphans’ Court 
awarded funds to Administratrix. 


HELD: Reversed. Oral direction to the 
bank to pay the intended donee accepted 
by the bank effected a gift of the ac- 
count. The fact that the assignor hap- 
pened to die before the assignee’s name 
had been added to the book and the bank 
account is but an accidental factor which 
does not logically or legally affect the 
result. 


Heirs at LAW — TESTATOR’S INTENTION 


Slaughter v. Gaines, 71 So. (2d) 760 
(Miss.). Decedent bequeathed the residue 
of his property to his “heirs at law ac- 
cording to the laws of descent and distri- 
bution of the State of Mississippi” except 
his brother, G. E. Gaines, “because he 
has been well provided for.” Gaines was 
not a brother, but was a half brother and 
was not an heir at law. Chancellor en- 
tered a decree excluding the decedent’s 
sister of the half blood from sharing in 
the distribution and she appealed. 
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HELD: Reversed. It appears from the 
language used that the testator was not 
aware of the fact that the statutes of 
descent and distribution made a distinc- 
tion between the kindred of the whole 
blood and the kindred of the half blood. 
None of the kindred whom the testator 
had in mind at the time the will was 
executed is mentioned by name except 
G. E. Gaines, who is referred to as 
“my brother G. E. Gaines.” It is clear 
that the testator thought’ that G. E. 
Gaines was one of his heirs at law and 
that if he was to be excluded from shar- 
ing in the estate under the will, he must 
be expressly excepted from the group 
described by him as “my heirs at law.” 
These words indicate that he meant to 
include as members of the group whom 
he describes as “my heirs at law” the 
brother and sister of the half blood. 


IDENTICAL PROPERTY 


Millar v. Mountcastle, 119 N.E. (2d) 
626 (Ohio). Bassett bequeathed 1,350 
shares of stock of the Thew Shovel Co. 
to his wife. An Ohio statute provides 
that when a relict dies intestate, and 
without issue, possessed of identical 
property which came to such relict from 
a deceased spouse, one-half of such 
property shall pass to and vest in the 
heirs of the deceased spouse from whom 
such property came. 


During the lifetime of the widow, Thew 
Shovel Co. paid a stock dividend of 2,700 
shares. The Court of Appeals, reversing 
the Probate Court, stated that the statute 
was applicable only to the original 1,350 
shares and that, therefore, only 675 
shares passed to Bassett’s heirs. 


HELD: Decree of the Court of Appeals 
reversed and decree of the Probate Court 
affirmed, It is apparent that a stock divi- 
dend, such as involved in the instant case, 
will not vary or change any of the rela- 
tionships which may comprise the in- 
tangible property which a shareholder 
owns by reason of his ownership of cor- 
porate shares. His heirs receive 2,025 
shares. 


ILLEGITIMATES — INTESTATE SUCCESSION 


Succession of Thompson, 71 So. (2d) 
544 (La.). Decedent, born out of wed- 
lock, died intestate. The claimants to her 
estate are her acknowledged mother and 
her surviving husband. The District 
Court rendered judgment in favor of the 
surviving husband. Mother appeals. 


HELD: Reversed. While it is clear 
that either Article 922 or Article 924 
must yield to the other, neither the 
Louisiana Code nor jurisprudence indi- 
cates which must yield. Several French 
commentators on the construction and 
interpretation of similar articles in the 
Code Napoleon of 1804 have given the 
natural mother and father the right of 
inheritance equal to the position which 


the lawful mother and father enjoy in 
the succession of a legitimate child, 
Hence, the mother is decreed to be the 
owner of the estate of the decedent. 


INCOMPETENTS — CHANGE OF PROPERTY 
BY GUARDIAN 


Morris v. Morris, 258 S.W. (2d) 732 
(Tenn.). (T&E, Sept. ’53, p. 679.) 


Fur an identical case, see Taylor », 
Schlotfelt, 237 S.W. (2d) 889 (Ark.), 


JOINT PROPERTY — PAROLE EVIDENCE 


In re Furjanicks’ Estate, 100 A. (2d) 
(Pa.). (T&E, Feb. ’54, p. 162.) 


JOINT PROPERTY — SALE 


Buford v. Dahlke, 62 N.W. (2d) 252 
(Neb.). (T&E, Apr. ’54, p. 426.) 


LEGACIES — ADEMPTION 


Arenofsky v. Arenofsky, 102 A. (2d) 
101 (N. J. App. Div.). At the time of 
the execution of his will, testator was a 
partner in business with his brothers. 
He bequeathed his interest in his part- 
nership to his surviving brothers, pro- 
vided, however, that his executor (a 
brother) should pay to his widow out 
of the profits from his interest in the 
partnership so much as he should deem 
proper for her support and maintenance 
for life or until she remarried. Subse- 
quent to the execution of the will, the 
partnership was dissolved and a cor- 
poration was formed. Stock of the cor- 
poration was issued to the brothers in 
place of their interest in the partner- 
ship. The Chancellor found that the gift 
was adeemed. 


HELD: Reversed. There was no ademp- 
tion. Testator’s interest in the corpora 
tion remained precisely the same as it 
had been in the partnership and there 
is no substantial evidence of a change of 
testamentary intent on the part of the 
testator. The brothers took his shares 
of the stock subject to the payment t 
the widow of an amount sufficient for 
her maintenance and support from the 
earnings of the stock. 


LEGACIES — DELIVERY TO ALIEN 


Mazurowski, Petitioner, 116 N.E. (2d) 
854 (Mass.). Petitioners sought paymel! 
of shares of estate of decedent which hai 
been deposited for their benefit by 4 
previous court order. Petitioners wer 
Polish nationals and the petitions wet 
presented by the Polish Consul General 
The Probate Court issued an order re 
quiring the appearance in person of eat! 
petitioner before the Court “in order 
assist in establishing such claimant’ 
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jdentity, right and opportunity to re- 
ceive such funds.” The Consul General 
contended that such order contravened 
certain provisions of a treaty between 
the United States and Poland; that the 
statute, insofar as it authorized such an 
order, was unconstitutional under the 
“supremacy clause” of the U. S. Consti- 
tution. 


HELD: Affirmed. The pertinent pro- 
visions of the treaty did not purport 
to give aliens any special rights and 
they are therefore bound by the provi- 
sions of the Massachusetts statute. Fur- 
ther, the statutory provisions are rea- 
sonable, for if payment were made to 
the petitioners the payees would be en- 
titled to only 20% (and the Polish Gov- 
ernment 80%) of such funds because 
of Polish foreign exchange regulations. 


LEGACIES — DELIVERY TO INFANT 


Branch Banking & Trust Co. v. Whit- 
field, 76 S.E. (2d) 334 (N. C.). (T&E, 
Nov. ’53, p. 882.) 


LEGATEES — PRESUMPTION OF DEATH 


Freiberg v. Schloss, 112 N.E. (2d) 
852 (Ohio). Testatrix gave residue to 
four named individuals and provided that 
in event any should predecease her, share 
of such decedent should be divided among 
the survivors. One such beneficiary, less 
than seven years before death of testa- 
trix, was deported from her home in 
Germany to Poland by the Nazis, under 
circumstances which convinced the Pro- 
bate Court that she was executed within 
a few months thereafter. Plaintiff-execu- 
tor brought this action for a declaratory 
judgment, requesting the Court to deter- 
mine that the missing beneficiary had 
predeceased the testatrix. 


HELD: Presumed Decedent’s Act was 
not applicable because that Act is con- 
fined to the administration of a known 
estate of a presumed decedent, but in a 
declaratory judgment action, the Court 
can determine that a missing person died 
prior to the expiration of seven years 
from the date of absence. 


LIBEL — PROBATE OF WILL AS 
PUBLICATION 


Kleinschmidt v. Matthieu, 266 Pac. 
(2d) 686 (Ore.). The will of the de- 
cedent filed for probate contained mat- 
ter which was libelous per se to the 
plaintiff. He instituted an action against 
the estate. The Circuit Court sustained a 
general demurrer. 


HELD: Reversed. The publication of 
@ libel in a will is not privileged, nor is 
the executor acting as an agent of the 
court, so that when he probates the will 
he is immune from an action thereon. 
The agency created by the testator to 
publish the will is not terminated by the 
death of the testator, and a cause of 
action will lie if libelous matter is pub- 
lished in a will. 
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MURDER — PROPERTY RIGHTS 


Bauman v. Hogue, 116 N.E. (2d) 439 
(Ohio). Ohio has a statute providing 
that no person guilty of murder shall be 
entitled to any part of the estate of the 
deceased, “whether under the provisions 
of this Act relating to intestate succes- 
sion or as a devisee or legatee, or other- 
wise under the Will of such person; ***.” 
Another statute provides that a surviving 
spouse may take certain specified tangi- 
ble personalty as property exempted 
from administration or cash in lieu 
thereof. The father of the decedent 
brought an action to secure finding that 
the husband, who: had been adjudged 
guilty of murdering the decedent, was 
not entitled to property exempted from 
administration. The Probate Court sus- 
tained husband’s demurrer. The Court 
of Appeals affirmed. 


HELD: Reversed. The property ex- 
empted from administration is an in- 
testate succession as it depends upon 
statutory provision and is, therefore, gov- 
erned by the statute precluding in- 
heritance by murderer. 


Cowan v. Pleasant, 263 S.W. (2d) 494 
(Ky.). Pleasant and wife owned real 
property under tenancy by the entirety. 
Pleasant killed his wife and immediate- 
ly thereafter committed suicide. The cou- 
ple had one son. Pleasant had one child 
by a previous marriage and wife had 
three children by a previous marriage. 
The Chancellor held that one-half of the 
property went to the heirs of the hus- 
band and one-half to the heirs of the 
wife. 


HELD: Affirmed. It is axiomatic that 
a wrongdoer should not be permitted to 
profit from his wrongful act. In this 
case, there was no opportunity for the 
wrongdoer himself to profit. The Legis- 
lature did not intend to punish or work 
hardship upon a child whose parent had 
committed a wrongful act. This in ef- 
fect puts the husband’s children in the 
same position he occupied, except that 
they cannot assert any rights of sur- 
vivorship just as he could not have done. 


PRINCIPAL — INVASION 


In re Bisconti’s Estate, 119 N.E. (2d) 
34 (N. Y.). (T&E, June ’54, p. 596.) 


REMAINDERMEN’S RIGHTS 


In re Miller’s Estate, 117 N.E. (2d) 
598 (Ohio). Decedent gave daughter a 
life estate in a share of his estate, which 
share amounted to about $450,000, with 
full powers of management, voting, etc. 
and specifically directed the property 
should not be held by trustee, but should 
be delivered to the life tenant, without 
bond. As administration of the estate was 
nearing completion, daughter filed ap- 
plication for distribution to her of the 
assets of share. Guardian ad litem was 





appointed for minor children of caughter 
who would take upon daughter’s death if 
they survived. Previously, in five year 
period, daughter had dissipated her own 
large estate and was substantially in- 
solvent; furthermore, she had moved her 
permanent residence to California. Pro- 
bate Court refused distribution to daugh- 
ter and ordered delivery of share to 
trust company, as Trustee. The Court of 
Appeals affirmed. 


HELD: Affirmed. Legislature has right 
to govern inheritance and it by statute 
has given Probate Court authority in its 
discretion to order life estate held by 
Trustee. Provision of will to the con- 
trary is not binding on Court. 













































Trustees of Dartmouth College v. City 
of Quincy, 118 N.E. (2d) 89 (Mass.). 
(T&E, Apr. 54, p. 424.) 


REMAINDERS — CLASS — VESTING 


Barnhart v, Barnhart, 114 N.E. (2d) 
378 (Ill.). Decedent left estate in trust 
for widow for life. At widow’s death, 
part was given outright and part in 
continued trust for son. Son has died 
without issue. Widow survives and claims 
she is now entitled to entire estate. Will 
provides: “If my said son shall not sur- 
vive my said wife *** then at her death, 
all of the trust property remaining in 
the hands of the Trustees hereunder shall 
be turned over and go in absolute owner- 






Complete 









Banking 









and 
Trust 









Service 









* 


THE OHIO 
NATIONAL BANK 


OF COLUMBUS, OHIO 














Affiliated with 
BancOhio Corporation 




















Member 
Federal Deposit Insurance Corporation 











ship *** to my heirs at law under the 
statutes of descent of the State of IIli- 
nois.” Lower Court held that trust con- 
tinued until widow’s death and that trust 
vested in persons who were then testa- 
tor’s heirs at law. 


HELD: Affirmed. The testator speci- 
fically provides for his immediate family, 
his son and his wife, and for all his 
lineal descendants and only when by the 
terms of the will provision made for them 
therein could not take effect did he make 
any distribution of his property to his 
“heirs at law.” The will herein clearly 
expresses intention that heirs should be 
ascertained at a time other than at the 
time of his death and at a time when the 
immediate members of his family had all 
died. 


Community Unit School District No. 
4 v. Booth, 116 N.E. (2d) 161 (Iil.). 
Testator died in 1933. His will pro- 
vides that after death of sister and half 
sisters, the residue of estate “be given 
to the Board of Education *** known as 
School District No. Thirteen (13) for 
the erection and equipment of a building 
in said Village of Enfield for the use of 
said public schools; provided, however, 
that the said Board of Education shall 
contribute an equal amount towards such 
building and equipment.” The last sur- 
viving life beneficiary died in 1952. 
School District No. 13 had ceased to exist 
in 1949 and the territory formerly com- 
prising that district became a part of a 
larger district, known as Community 
Unit District No. 4. Successor Trustee 
sought instructions as to duties in rela- 
tion to funds on hand. Circuit Court held 
heirs had no interest. 


HELD: Affirmed. The gift for chari- 
table purposes vested upon the death of 
the testator in the object of his charity 
and gift is, therefore, not subject to the 
rule against perpetuities. No reason ap- 
pears why a vested interest in a trust 
fund should not pass over to and be- 
come vested in the new district. 


In re Campbell’s Will, 119 N.E. (2d) 
577 (N. Y.). Testatrix bequeathed her 
estate in trust to be measured by the 
lives of Bertha and Emily, the income 
to be divided among Bertha, Emily and 
Carl. Upon the death of Bertha and 
Emily, the corpus was to go to Carl 
outright. Emily predeceased the testatrix 
and Carl died before Bertha, survived 
by two children. Upon Bertha’s death, 
the question was whether Carl’s estate 
took. The Lower Courts entered a decree 
in favor of the children. 


HELD: Affirmed. A construction which 
renders a vested remainder defeasible 
will be restricted to the exact circum- 
stances specified. Appellants became sub- 
stitute takers only if Carl failed to sur- 
vive both Bertha and Emily. When that 
exact event did not transpire, when, in 
other words, Carl, having survived the 
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testatrix, outlived Emily, appellants 
could not possibly establish their right 
to the remainder over. Carl’s vested in- 
terest passed to his estate upon the ter- 
mination of the trust. 


Rhode Island Hospital Trust Co. v. 
Johnston, 99 A. (2d) 12 (R. I.). Testator 
made pecuniary bequests in specific 
amounts to numerous individual legatees 
and several corporate legatees. The per- 
sonal legacies were expressly conditioned 
upon such legatee surviving the testator. 
Included in the personal legacies was a 
bequest of $200,000 to his wife. He placed 
his residuary estate in trust to pay the 
income to his wife for life, and at her 
decease, to pay and distribute the bal- 
ance of the principal of the said trust 
fund one-half to two named corporate 
legatees and the remaining half “to be 
divided amongst the personal legatees 
under this will and the charities and 
institutions herein named as legatees,” 
in proportion to the amount given such 
legatees and institutions.” The Superior 
Court certified to the Supreme Court 
several questions, including (1) does the 
wife’s estate share in the latter half of 
the residue and (2) do the estates of 
legatees who survived the testator but 
died prior to the wife’s death share in 
the latter half of the residue? 


HELD: Both questions answered in 
the affirmative. The testator merely in- 
tended to postpone the time of payment 
in order to benefit the life estate and 
he did not intend to postpone the vesting 
of the gift in remainder. In other words, 
he annexed futurity not to the substance 
of the gift but solely to its enjoyment. 


TRUSTEE — COMPENSATION 


Wachovia Bank & Trust Co. v. Wad- 
dell, 75 S.E. (2d) 151 (N. C.). Testa- 
tor’s will provides that his executor and 
trustee is not to receive more than 2%% 
on receipts and the same on disburse- 
ments. On the entry of decree settling 
account, trustee claimed commissions at 
such rates on sums received and on sums 
paid out. The beneficiaries objected. The 
Clerk awarded commissions as requested 
and the Superior Court affirmed. 


HELD: Remanded. This will does 
not fix or purport to fix the com- 
pensation to be paid to testator’s ex- 
ecutor as compensation for services 
in settling his estate. It merely fixes the 
maximum percentage. 


Hardy v. Hardy, 263 S.W. (2d) 690 
(Ark.). (T&E, Apr. ’54, p. 425.) 


TRUSTEE — DIVIDED LOYALTIES 


Manchester v. Cleveland Trust Co., 
114 N.E. (2d) 242 (Ohio App.). Plain- 
tiffs, being all the life beneficiaries and 
remaindermen of trusts established by 
the parents of life beneficiaries, brought 
action to remove corporate trustee and 


for an accounting. Plaintiffs claim a 
divided loyalty situation, requiring re- 
moval of the trustee, had arisen. The 
President of. a corporation had been en- 
deavoring to acquire shares of stock held 
in the trusts so that all stock of the com- 
pany would be held by men active in the 
business. He was one of 18 directors of 
the corporate trustee. Just before this 
action was brought, he had submitted an 
offer to purchase the preferred and con- 
mon stock of the company, which had 
been paying very large dividends. At 
conclusion of plaintiff’s case, Trial Court 
granted trustee’s motion for judgment. 


HELD: Remanded. The plaintiffs fail. 
ed to establish any grounds as the basis 
for the removal of the trustee, but had 
prima facie shown themselves entitled 
to some relief and the case should be re- 
manded for consideration by the Trial 
Court of other forms of relief. 


Kenny v. Citizens Nat'l Bank, 269 Pac. 
(2d) 641 (D.C.A. Cal.). (T&E, July ’54, 
p. 669.) 


TRUSTEE — DUTIES AND POWERS 


Penix v. First National Bank, 260 S.W. 
(2d) 63 (Tex.). In an action by testa- 
mentary trustee for declaratory judg- 
ment to determine rights under will, 
guardians of infants claimed that entire 
income of trust for maintenance, sup- 
port and education of their infant daugh- 
ter should be paid to them. The District 
Court rendered judgment against the 
guardians. 


HELD: Affirmed. Provision of testa- 
mentary trust that during pendency of 
trust all net rents and revenues of trust 
property should be used for support, 
maintenance and schooling of minor 
beneficiary required trustee, without 
benefit of a substitute, and in his discre- 
tion, to pay money out of net income for 
minor’s support, maintenance and school- 
ing in accordance with minor’s best in- 
terests and for no other purpose. To pay 
such funds wholly to the natural and 
legal guardians of the minor would be to 
substitute the judgment of the guardians 
for that of the duly appointed trustee in 
the expenditure of the money. 


In re Warner’s Will, 61 N.W. (2d) 
840 (Minn.). Testator died in 1905 leav- 
ing will which bequeathed part of estate 
to three named individuals and their 
successors in trust, net income to go to 
testator’s daughter for life, on her death, 
corpus to go to her children. It further 
empowered trustees, in case of death of 
her husband, and in case they should 
judge it expedient to do so, to turn all 
or any part of the corpus over to said 
daughter. Part of the estate he left in 
trust for his wife to the same trustees, 
without mentioning successors. Will gave 
full power of sale and investment to the 
trustees, without mentioning successors, 
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“Provided, however, that the authority 
hereby granted to said trustees, or their 
successors, either in this item or in any 
other provision of this will, shall only 
be exercised with the unanimous consent 
and approval of all three of said trustees 
or their successors.” In 1934, a trust 
company was appointed sole trustee. In 
1952, the husband of the daughter died, 
and she petitioned for the corpus. Her 
only surviving child objected, on the 
ground that the power to turn over the 
corpus was personal to the original trus- 
tees and did not pass to their successors. 
Court granted the petition to turn over 
the corpus to the daughter. 


HELD: Affirmed. Whether such a 
power is personal to the original trustee 
must be determined from the intent of 
the testator from the entire trust instru- 
ment. Here we find that in creating the 
trusts for his children he included suc- 
cessors, but not in the trust for his wife. 
The contrasting use and failure to use 
these words is significant. 


Matter of Mary E. Jones, 117 N.E. 
(2d) 250 (N. Y.). Decedent devised cer- 
tain properties to trustees of a spend- 
thrift trust, to pay the income to her 
children and the issue of deceased chil- 
dren, per stirpes, until the death of a 
son and a daughter. The trustees were 
given “full power and authority at any 
time to sell *** any or all of the said 
premises as in their discretion may seem 
best ***.” After the death of the son 
and daughter, the trustee executed a con- 
tract of sale of the remaining real estate 
for the purpose of effecting distribution. 
The Surrogate held that the power of 
sale continued beyond the date of the 
termination of the trust. The Appellate 
Division affirmed. 


HELD: Affirmed. In terms, the trus- 
tees were empowered to sell at any time 
and they were granted the same absolute 
power over the property that the testa- 
trix would have had had she been living. 
Even if there were two reasonable but 
conflicting inferences as to the intent 
of the testatrix, we should choose that 
construction which the law favors by 
reason of common experience; that is, 
that the power of sale continues beyond 
the date of the termination of the trust. 


TRUSTS — TRACING TRUST PROPERTY. 


Campbell v. Webb, 258 S.W. (2d) 595 
(Mo.). Certain beneficiaries of a contract 
had previously brought a class action 
against the defendant’s husband for 
breach of contract. The Supreme Court 
held in the prior case that the action 
was not a class action and remanded the 
case to the lower court to enter judgment 
for those plaintiffs who were parties to 
the action. The Statutes of Limitation 
Prevented other parties from suing for 
breach of contract. Original defendant 
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died and his widow inherited his entire 
estate. Thereafter action was brought 
against widow, alleging that upon breach 
of contract, decedent had become con- 
structive trustee for all plaintiffs and 
these plaintiffs were entitled to enforce- 
ment of the trust against widow under 
the theory of tracing trust funds. The 
Supreme Court entered judgment for 
plaintiffs. 


HELD: Remanded with direction to 
enter judgment in accordance with opin- 
ion. Plaintiffs did not seek a return of 
trust property in its original or changed 
form, but on the contrary, sought an 
accounting and a money judgment 
against widow, individually, for the value 
of the trust property traced to her, as 
well as an equitable lien on the property 
still retained by her. Whether the action 
be called one for money had and received 
as a means to enforce a constructive 
trust or an action in equity to trace trust 
property is unimportant. The basis for 
the amount of a money judgment against 
her as an individual is the value of the 
trust property received by her. 


TRUSTS — REVOCATION 


Phelps v. State Street Trust Co., 115 
N.E. (2d) 382 (Mass.). The settlor in 
1942 created a trust. The trust instru- 
ment provides: that, with the consent 
of the trustee, “I reserve the right at 
any time or times to amend or revoke 
this trust in whole or in part by an in- 
strument in writing, acknowledged and 
delivered to the Trustees.” Thereafter 
the settlor executed and delivered 3 
amendments to the trust instrument, two 
of which were not acknowledged, but 
were accepted by the trustees. The Pro- 
bate Court held that the unacknowledged 
instruments were not effective even 
though they had been accepted by the 
trustees. 


HELD: Affirmed. The law of Massa- 
chusetts is plain that a valid trust once 
created cannot be revoked or altered ex- 
cept by the exercise of a reserved power. 
To do so, it must be exercised in strict 
conformity-to its terms. The requirement 
of acknowledgment was not wholly for 
the benefit of the trustees and it could 
not be waived by them. 


Bennett v. Wood, 258 S.W. (2d) 660 
(Mo.). Plaintiff purchased certain secur- 
ities and caused them to be registered 
in the name of himself and his daughter- 
in-law (widow of a deceased son) as 
trustees for named grandchildren. Later 
daughter-in-law remarried and her sec- 
ond husband adopted her children. Plain- 
tiff brought an action to have securities 
transferred to his name, alleging that no 
trust had been created. The Trial Court 
entered a judgment pursuant to an al- 
leged agreement in open court between 
the parties creating an irrevocable trust 
and naming a trust company as trustee. 
At a later hearing, upon a counterclaim 


of the guardian for other property, plain- 
tiff offered to introduce evidence tending 
to prove that the property which the 
court had decreed to be subject to a 
trust was not in fact intended to be 
subject to a trust unless daughter-in-law 
complied with certain conditions made 
by plaintiff at the time the securities 
were purchased and, further, to prove 
that he had not made ‘any agreement 
authorizing the court to enter a decree 
creating the trust. The Trial Court re- 
fused plaintiff’s offer of proof. 


HELD: Affirmed. The substance of 
what was said by the attorneys in open 
court with reference to an agreement 
for the Court, by its decree, to create 
a trust and the terms thereof may be 
found in a prior opinion of this Court. 
The decree of the Court conformed to the 
terms of the agreement. Plaintiff is bound 
thereby. The Court did not err in re- 
fusing to reopen the case to permit 
plaintiff to reject the agreement. 


TRuUsTs — TENTATIVE 


In re Rodgers’ Estate, 97 A. (2d) 789 
(Pa.). (T&E, Oct. ’53, p. 802.) 


In re Pengelly’s Estate, 97 A. (2d) 844 
(Pa.). (T&E, Oct. 753, p. 802.) 


TRUSTS — TERMINATION 


LaSalle National Bank v. MacDonald, 
119 N.E. (2d) 266 (Tll.). Testator estab- 
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lished a testamentary trust providing 
that the income should be paid to his two 
children for a period of ten years, when 
50% of the principal should be payable 
to them, in equal shares, and thereafter 
the income from the balance should be 
paid to such children for another period 
of ten years, when the trust should term- 
inate and the balance of the principal 
should be distributed equally to his chil- 
dren. The will further provides, in case 
any income becomes payable to an infant 
or to a person under disability, that the 
trustee itself shall expend such person’s 
income in whatever way it thinks best 
for his or her support and education in- 
stead of making the payment to a legally 
appointed guardian or the conservator of 
such person. No distribution of principal 
was made either at the end of the ten 
year period or the twenty year period 
provided for in the will. The testator’s 
daughter had been adjudged incompetent 
about six years after the testator’s death. 
A successor conservator brought an ac- 
tion alleging the termination of the trust 
and praying that the trustee be directed 
to turn over the property due to the bene- 
ficiaries. The Circuit Court found for the 
plaintiff. 


HELD: Affirmed. Various reasons are 
here advanced for continuing the trust. 
Defendants point out that upon termina- 
tion of the trust, the incompetent’s inter- 
est in the hands of the conservator will 
forthwith become subject to liabilities 
incurred by herself or her conservator in 
the past and those which may be incurred 
in the future. That result flows, however, 
from the termination of the trust rather 
than from the incompetence of the bene- 
ficiary. Defendants say that liquidation 
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of the trust estate will result in an enor- 
mous, perhaps ruinous, capital gains tax, 
but this consideration is by no means 
peculiar to this trust. The testator did not 
see fit to direct postponement of the dis- 
tribution of principal in the unhappy 
event of the legal disability of a benefi- 
ciary and the Court of Equity will not 
postpone distribution. 


Wipow’s RIGHTS 


Elkhart Co. Dept. of Public Welfare v. 
Kehr, 112 N.E. (2d) 451 (Ind.). Decedent 
died in 1951 leaving a small estate. From 
1947 to 1950, he had received public as- 
sistance in the amount of $2,589. The 
Circuit Court entered judgment that stat- 
utory allowance to widow had priority 
over claim for reimbursement for old 
age assistance. The Appellate Court af- 
firmed. 


HELD: Affirmed. It was not the inten- 
tion of the Legislature, when enacting 
the Welfare Acts, that the “welfare lien” 
would be prior to the widow’s statutory 
allowance. 


In re Gray’s Estate, 61 N.W. (2d) 467 
(Wis.). Testator bequeathed to his 
estranged wife “the share of my estate 
which she would receive under the law if 
I should die intestate.” The Trial Court 
construed it as passing the share she 
would have taken if she had elected 
against the will. The attorney who drew 
the will testified that was the intent of 
testator, and his intent in drafting, and 
if there be a mistake, that the mistake 
was his. 


HELD: Reversed. To give the meaning 
accepted by the Trial Court would violate 





the well accepted rule that the Court 
cannot reform the will by changing its 
language. There is no ambiguity. It was 
error to admit the testimony of the at. 
torney which related to his conversation 
with testator. Such conversation was of. 
fered for the purpose of contradicting 
and varying express language of the will, 
and not to explain it. The Courts have no 
authority, in guise of construing a will, 
to reform the same so as to correct a mis. 
take, even though the result is unfor. 
tunate. 


WILLS — CONDITIONAL 


Ellerbeck v. Haws, 265 Pac. (2d) 404 
(Utah). Decedent’s will was entirely 
written, dated and signed by the hand of 
the testator and, therefore, meets the re- 
quirements of the statute for the execu- 
tion of a holographic will. It read: “To 
whom it may concern: Being in the Holy 
Cross Hospital from digestive and other 
troubles, in the event I do not survive, 
* * * ”” Decedent recovered from that ill. 
ness and died some seven months later 
from a different illness. The District 
Court admitted the will. 


HELD. Reversed. A reasonable con- 
struction of the very terse document in- 
dicates that the condition “ in the event 
I do not survive” applies to the entire 
document and so the writing was made 
to provide against the death that might 
occur as the result of the specific thing 
assigned as the reason for making it; 
that is, the illness for which he was hos- 
pitalized. The contingency upon which 
the writing was to become decedent’s will 
did not occur and the will, therefore, be- 
came invalid after he recovered. 


In re Van Voast’s Estate, 266 Pac. (2d) 
377 (Mont.). Decedent wrote a _ seven 
page letter, entirely in her own hand- 
writing, dated and signed by her, in 
which she stated that “Should I pass out 
(which I surely will sometime) well 
whenever that happens if I leave any 
worldly goods worth possessing, I should 
want it divided equally among you five 
children.” The Circuit Court held that 
the letter was a valid holographic will. 


HELD: Affirmed. Decedent was think- 
ing of approaching, or perhaps sudden, 
death, and in a state of mind under which 
many wills are made. The letter clearly 
indicates she intended upon her death 
that her worldly goods should go to the 
children. Although the letter was writ 
ten in 1945 and she died in 1949, she did 
not during those four years make any 
other will. 


WILLS — CONFIDENTIAL RELATION 


Olsen v. Corporation of New Mellerd, 
60 N.W. (2d) 832 (Iowa). The contest- 
ants sought to set aside a will and codicil, 
whereby the testator left the greater 
part of his estate to a religious society; 
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on the grounds of mental incapacity, un- 
due influence, fraud and coercion. The 
testator went to attorney in whom he had 
considerable confidence and a will was 
drafted for him by the attorney’s firm. 
The attorney was a director of the So- 
ciety and his firm had been attorneys for 
the Society for some eight or ten years. 
Judgment below was for the contestants. 


HELD: Affirmed. “The existence of a 
confidential relation, such as that of 
* * *, attorney and client, * * *, affords 
peculiar opportunities for unduly exer- 
cising influence over the mind, and where 
the dominant party, in such relation, in- 
itiates the preparation of the will or gives 
directions as to its contents to the scriv- 
ener or writes it himself, a suspicion 
arises that the benefaction may have re- 
sulted from the exertion of undue influ- 
ence and this is a proper circumstance 
to be considered as tending to confirm 
the claim of undue influence.” 


WILLS — Divorce As IMPLIED 
REVOCATION 


Younker v. Johnson, 116 N.E. (2d) 
715 (Ohio). The executor of the deceased 
testator brought an action for declaratory 
judgment to determine the rights, if any, 
of the widow under the will. Widow and 
testator had been married nearly forty 
years when they were divorced. Testator’s 
will, made before divorce, gave wife half 
of his estate, and the other half to their 
daughter. In the divorce decree an amic- 
able division of parties’ property was 
confirmed. The Probate Court held the 
will had been revoked by implication. On 
an appeal, an intermediate Court of Ap- 
peals reversed. 


HELD: Reversed. and the Probate 
Court Order affirmed. Under the circum- 
stances of the divorce decree, coupled 
with full property settlement, there was, 
as to legacies and devises to the divorced 
spouse, an implied revocation of the will 
executed during the marriage. 


WILL — EFFECTIVE DATES GOVERNING 
DEVISE 


In re Nawrocki’s Estate, 268 Pac. (2d) 
363 (Ore.). In 1945, testator executed a 
will by which he devised certain real 
property to his wife in lieu of dower. In 
1950, he and the wife executed a mort- 
gage on the same property. Testator died 
in 1951. The widow elected to take under 
the will in lieu of dower and prayed for 
an order directing executor to satisfy 
the mortgage deed from the residue of the 
estate and thus exonerate the devised 
Property therefrom. The Circuit Court 
denied relief. 

HELD: Reversed. A will speaks of the 
time of the testator’s death, but the in- 
tent of the testator is manifested as of 
the time when the will is made. When 
the testator herein executed his will, the 
Property devised to his widow was unen- 
cumbered. She could accept the devise 
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only by waiving her right of dower. It. is 
unlikely that the testator intended that 
she, having waived her right of dower, 
should find herself subject to the possible 
loss of the entire property, unless she was 
able to put up $6,000 for the redemption 
thereof. 


WILLS — PAROLE EVIDENCE AS TO 
INTENT 


In re: Ecclestone’s Will, 62 N.W. (2d) 
606 (Mich.). (T&E, June ’54, p. 599.) 


WILLS — SUCCESSIVE 


Bradshaw v. Bangley, 75 S.E. (2d) 609 
(Va.). Decedent executed two wills. By 
the first, he gave all of his property out- 
right to his wife. By the second, he gave 
his wife the “full right to everything 
[for] her lifetime to do as she thinks 
best for herself so long as she lives.” At 
her death, he then disposed of one parcel 
of real estate, but made no disposition of 
the remainder of his estate. The Circuit 
Court refused probate to the first writing 
as a part of the testator’s will. 


HELD: Reversed. There was no revo- 
cation of the first will in any manner 
prescribed by statute or otherwise. The 
two wills are only partly inconsistent and 
they should be read together to prevent 
intestacy of any part of decedent’s estate. 
The first will gave a fee simple estate in 
all that the testator owned and the second 
will reduced that estate to one for life, 
but failed to dispose of the remainder 
over in some property; hence that re- 
mainder passed by virtue of the first will. 


[Committee members: Charles W. 
Bergman, Atlanta, Ga.; Charles B. Cum- 
ings, Flint, Mich.; Emma M. Cummings, 
Boston, Mass.; Milton Harris, Winches- 
ter, Va.; Parker Holt, Fort Myers, Fla.; 
Paul E. Iverson, Los Angeles, Cal.; 
Charles B. Kaufmann, Davenport, Iowa; 
Eric A. McCouch, Philadelphia, Pa.; 
Jonas Meyers, Chicago, Ill.; Franklin 
Riter, Salt Lake City, Utah; Raymond 
T. Sawyer, Jr., Cleveland, Ohio; J. Nich- 
olas Shriver, Jr., Baltimore, Md.; John 
J. Walsh, Boston, Mass.; J. R. Wilson, 
El Dorado, Ark.; Charles A. Woods, Jr., 
Pittsburgh, Pa.] 
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In common with the nearly 3,600 other 
members of the Audit Bureau of Circu- 
lations, TRUSTS AND ESTATES again makes 
acknowledgement of the valuable ser- 
vices which this organization performs 
for advertisers and their agencies, as 
well as for publishers, by making avail- 
able detailed audited information which 
permits decisions based upon facts. 


This month marks the Fortieth Anni- 
versary of the Bureau’s establishment. 
Because of the important contribution to 
the sound evaluation of printed advertis- 
ing media which it affords, we salute it. 


Seminar on Code 


Several hundred general agents and 
life insurance underwriters attended a 
two-day seminar sponsored by the Peo- 
ples First National Bank & Trust Co. 
at the William Penn Hotel in Pittsburgh. 
The seminars included a discussion of 
the 1954 Revenue Code, its effect on the 
sale and use of life insurance, business 
insurance planning, stock retirement 
plans, estate planning and sales oppor- 
tunities in the new act. 


Robert C. Downie, president of Peoples 
First National, presided and Robert D. 
Ferguson, vice president in charge of the 
Trust Division, was the moderator. 
Speakers were Henry Cooper, Esq., of 
Rose, Rose & Houston, William J. Cope- 
land, assistant vice president and trust 
officer, and Burton S. Holmes, trust offi- 
cer of Peoples. 


a Bh 


COURSE ON CODE 


A six week course on “Changes in the 
Internal Revenue Code of 1954” is being 
sponsored by the Bergen County (N. J.) 
Corporated Fiduciaries Association, at 
the Rutherford National Bank, beginning 
October 13. The instructor is Harold 
Kamens, a former Internal Revenue 
Agent, and now engaged in the practice 
of law, specializing in income and estate 
tax planning. 
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STATE LEGISLATION AFFECTING 
TRUSTS AND ESTATES* 


P. PHILIP LACOVARA 
New York; Committee Chairman 


CALIFORNIA 


Ch. 62: Makes Lake County Flood Con- 
trol and Water Conservation District 
Bonds legal for trust funds. 


KENTUCKY 


S.B. 187: Makes Kentucky Highway 
Authority ‘Bonds legal for trust funds. 


LOUISIANA 


Ch. 296: Makes obligations of Interna- 
tional Bank for Reconstruction and De- 
velopment legal for trust funds. 


Ch. 592: Permits application of cy pres 
doctrine to charitable trusts by reason 
of changed circumstances. 


MASSACHUSETTS 


Ch. 69 & 70: Establish date for pay- 
ment of Income Tax and return (both 
changed from March 1 to April 15). 


Ch. 309: Relates to agreements by fidu- 
ciaries with their sureties for joint con- 
trol of moneys in co-operative banks. 


Ch. 311: Empowers Probate Court to 
authorize certain fiduciaries to deposit 
funds in co-operative banks. 


Ch. 330: Relates to powers of tempor- 
ary conservators. 


Ch. 387: Relates to the deductions al- 
lowed under income tax law to executors 
or administrators acting as trustees. 

Ch. 395: Permits person to make de- 
vise and conveyance to self and spouse 
as tenants by entirety. 


Ch. 443: Exempts from taxation in- 
come of trusts for charitable purposes. 


Ch. 465: Requires executors to give 
certain notice to devisees and legatees, 
and bars sale of realty to pay legacy un- 
less petition is filed within 20 years of 
testator’s death. 


Ch. 478: Provides that Judges of 
Probate may, in event of removal of 
administrator, executor, guardian, con- 
servator or trustee, appoint succcessor 
without filing of separate petition. 


Ch. 529: Establishes Division of Pub- 
lic Charities in the Department of At- 
torney General. 


Ch. 562: Provides that where estate 
consists entirely of personal property, 


*Certain legislation previously reported in 
TRUSTS AND ESTATES is omitted; see May, p. 506; 
June, p. 592; July 664. 
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total value of which does not exceed 
$500, a surviving spouse, child, parent, 
brother or sister of decedent, who is of 
full age and inhabitant of Common- 
wealth, may after expiration of thirty 
days from death, if no regular petition 
has been filed, file with Probate Court 
certain form to be put out by Court, by 
virtue of which such voluntary admin- 
istrator may collect debts, sell chattels, 
assign choses in action, pay debts, dis- 
tribute any balance, all without fee for 
his services. 


Ch. 641: Modifies rule against per- 
petuities in several respects: (a) deter- 
mination of validity of interest following 
life estate is to be made on basis of facts 
at termination of such estate; (2) age 
contingency in excess of 21 years is to 
be reduced to that for all persons subject 
to same contingency; (3) fee simple 
determinable or subject to right of entry 
for condition broken becomes fee simple 
absolute if contingency does not occur 
within 30 years. Effective as to inter 
vivos instruments executed after Jan. 1, 
1955, testators dying thereafter, and sub- 
sequent appointments. 


MISSISSIPPI 


H.B. 67: Imposes tax on non-resident 
corporate fiduciaries to same extent as 
foreign State would tax any Mississippi 
banks but not more than $500. 


H.B. 108: Permits use of photostatic 
copy of will which requires proof by at- 
testing witness who resides outside state. 


H.B. 112: Requires guardian to peti- 
tion court for instructions as to sale or 
retention of non-legal investments acquir- 
ed by inheritance, bequest or gift. 


H.B. 1127: Authorizes fiduciaries to 
invest in bonds of City of Bay St. Louis. 


S.B. 1201: Authorizes guardians to in- 
vest in collateral trust notes registered 
and authenticated by trust department 
of any approved state or national bank. 


S.B. 1485: Exempts pension and profit 
sharing plans from rule against per- 
petuities. 


S.B. 1437: Exempts pension trust in- 
come or principal from claims of bene- 
ficiary’s creditors. 


S.B. 1488: Exempts employee trusts 
from provisions of Code Section 5380. 
(Blue Sky Law) 


S.B. 1439: Grants corporations power 
to create trust as part of pension, dis- 
ability, death benefit or profit-sharing 
plan. 


NEW JERSEY 


Ch. 126: Validates appointments of 
testamentary guardians for grandchil. 
dren, and cancels previously executed 
bonds where such guardians were excuse( 
from bond by will. 


Ch. 168: Makes guardian’s assent ty 
sale of real property held by entiretig 
effective as incompetent’s assent to ter. 
minate tenancy. 


Ch. 208: Exempts survivorship and 
trustee bank accounts from requirements 
for testamentary disposition of property, 


Ch. 209: Governs rights in joint and 
trustee bank accounts. 


VIRGINIA 


Ch. 11: Includes certificates of deposit 
as deposits which when made payable 
to either of two or more persons or sur. 
vivor may be paid to any of such per. 
sons whether the other or others ke 
living or not and receipt by one so paid 
shall discharge liability. 


Ch. 182: Prescribes information as to 
real estate which executor or administra. 
tor must furnish to court in which he 
qualified and where deeds are recorded. 


Ch. 238: Includes incompetent person 
(in addition to infant) in class to or for 
whom property or annual income no 
exceeding $1,000 in value may be pail 
without intervention of committee or 
guardian. 


Ch. 398: Requires only one qualifica 
tion bond where same guardian qualifies 
for two or more wards of same family. 


Ch. 399: Provides that trustee for ex 
service person appointed to receive bene 
fits, pension, compensation or insuranc 
shall administer entire estate of e& 
service person with powers and duties 
of committee in administration of ward’ 
estate. 


Ch, 407, 600, 645, 667, 693, 704 & 705: 
Add various securities to legal list fo 
fiduciaries. 


Ch. 430: Includes person not residing 
in this state but owning real property 
herein in class in respect to which dis 
appearance for seven years from plat 
of residence without being heard from 
raises presumption of death. 


Ch. 468: Prohibits appointment ¢ 
any guardian not related to infant unti 
30 days have elapsed from death or dit 
qualification of natural or testamentar! 
guardian and next of kin have had oP 
portunity to petition for appointment. 


Ch. 489: Amends statute governitt 
inheritance by adopted children to pr 
vide that they shall not inherit fro 


(Continued on page 961) 


TRUSTS AND EsTATS 











Pr 


T 
ritat 
ciar} 
and 
with 
whic 
pens 
orga 
York 
thirt 
the | 
corre 
evide 
the ¢ 
or e 
is a 
reduc 
weig’ 


La 
pecul 
the p 
becat 
negot 
yer’s 
as ec 
inher 
pecul 
are t 
to re 
estate 
Prope 
perso 
fer a 
now < 
spons 
proce 


The 
in the 
tion | 
York 
of ma 
York 
merci: 


Thr 
attent 


] 
any 
cia] 

2 
imp 

3. 
and 


app 
curi 


Des; 
IN sect 
phave f 


Octo} 





nts of 
ndchil. 
ecuted 
xcused 


ent to 
‘ireties 
to ter. 


p and 
ements 
operty. 


nt and 


deposit 
ayable 
or sur- 
‘h per. 
ers be 
30 paid 


1 as to 
nistra. 
‘ich he 
orded. 


person 
or for 
ne not 
Ye paid 
tee or 


alifica- 
ualifies 
amily. 


for ex 
e bene. 
urance 
of e 

duties 
ward’ 


& 705: 
list for 


esiding 
ropert) 
ich dis 
n plac 
1 from, 


ent d 
nt until 
or dis 
nentar! 
nad of 
1ent. 


vernilf 
to pre 
t from 


DSTATES 










SIMPLIFICATION OF SECURITY 


TRANSFERS BY FIDUCIARIES 


ALFRED F. CONRAD 
Professor of Law, University of Illinois, Urbana; Committee Chairman 


 peesipe of securities by fiduciaries 
are a source of delay, expense and ir- 
ritation felt by nearly every estate fidu- 
ciary, security issuer, transfer agent, 
and probate lawyer. No one is satisfied 
with the present burden and confusion, 
which is the subject of intense and ex- 
pensive investigation and research by the 
organization closest to it — the New 
York Stock Transfer Association. For 
thirty years the Uniform Fiduciaries Act, 
the Uniform Commercial Code, and un- 
correlated acts in various states have 
evidenced widespread desire to eliminate 
the problem. The burden is not a socially 
or economically unbearable one, but it 
is a burden which could and should be 
reduced to a small fraction of its present 
weight. 


Lawyers have a direct interest and a 
peculiar responsibility in the solution of 
the problem. They are directly interested 
because in so many estates the job of 
negotiating the stock transfer is the law- 
yer’s job; he wants to be able to do it 
as economically, and as quickly, as the 
inherent difficulties admit. They are 
peculiarly responsible, because lawyers 
are the only organized body of persons 
to represent the interest of the small 
estate, and the unincorporated fiduciary. 
Proper solutions must accommodate these 
persons as well as the incorporated trans- 
fer agents and trust companies who are 
now carrying the heaviest burden of re- 
sponsibility in improving stock transfer 
procedure, 


The subject of stock transfers is now 
in the forefront because of the consider- 
tion of the Commercial Code in New 
York State. It will continue to be a topic 
of major significance at least until New 
York takes definitive action on the Com- 
mercial Code. 


Three purposes should command the 
attention of this Committee’s successors: 


1. To examine, and support or oppose, 
any amendments suggested to the Commer- 
cial Code. 

2. To consider and recommend further 
improvements in Exoneration Acts. 

3. To promote in state bar associations 
and other interested groups acceptance of 
approved measures for simplification of se- 
curity transfers. 


ADOPTION OF ARTICLE 8 


_ Despite the crying need for uniformity 
lM security transfers, prior uniform laws 
have failed to provide a code governing 
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them. The Uniform Stock Transfer Act, 
adopted by 51 U. S. jurisdictions, ex- 
pressly leaves untouched the problem of 
transfers by fiduciaries. The Uniform 
Fiduciaries Act, whose provisions barely 
scratch the surface of the problem, is 
strongly opposed in some informed quar- 
ters, and has been adopted in less than 
half of U. S. jurisdictions, excluding 
such important ones as California, Dela- 
ware, Massachusetts and New York. 


The Commercial Code, by Article 8, 
for the first time offers a code of law 
governing security transfers with ex- 
press and detailed provisions applicable 
to fiduciaries. The case for Article 8 
will not be restated here; it has been 
done elsewhere. A majority of the com- 
mittee believes that Article 8 offers a 
distinct step in progress on the fiduciary 
stock transfer problem, and should re- 
ceive the support of the organized bar. 


A substantial minority of this com- 
mittee does not share this view. Since 
their objections have relevance to other 
recommendations of the committee, they 
will be briefly summarized. One basic ob- 
jection is that responsibility for the 
propriety of share transfers is being 
shifted from qualified specialists — the 
transfer agents — to unspecialized per- 
sons — the banks of deposit which guar- 
antee their customers’ signatures. The 
latter cannot afford to become specialists 
because their business in guaranteeing 
signatures is sporadic, and is tradition- 
ally gratuitous. 


A second objection of the minority is 
that Article 8 increases the risks of the 
transfer agents. By depriving them of 


ha ac SR oc oi Sa 
————— 


“|. . since money has brought nothing but 

misery and unhappiness to me, and not 

wishing to pass this burden on to those 
I leave behind .. .” 


Reprinted by permission from The Saturday 
Evening Post; © Curtis Publishing Co. 





documentation, it reduces their chance 
te avoid wrongful transfers. The exonera- 
tion it gives them in return is in their 
eyes rather dubious, and their rights to 
sue the guarantors of signature are 
rights of questionable value, and rights 
which they do not relish exercising. 


AMENDMENT OF ARTICLE 8 


Article 8 of the Uniform Commercial 
Code should be amended so as to eliminate 
the requirement that a fiduciary whose 
signature is guaranteed must furnish 
proof of his fiduciary office to the security 
issuer. 


While Article 8 offers a great simpli- 
fication in procedure, by eliminating the 
submission of original wills, trust deeds, 
and like instruments to the security is- 
suer, it retains one element of docu- 
mentation, the proof of the fiduciary’s 
office. While such proof is customary 
today, Article 8 appears to eliminate any 
real need for it, by providing that the 
guarantor of signature guarantees the 
fiduciary’s authority (sec. 8-312 (1)). 
Obviously the guarantor must see proof 
of the fiduciary’s office before he makes 
the guarantee. So the Article demands 
repetitious proof. 


A given fiduciary will usually deal 
with only one guarantor, but may deal 
with a hundred different issuers or trans- 
fer agents. Hence, documentation would 
be immensely simplified by limiting the 
submission of proof to the guarantor, and: 
leaving issuers to rely on the guarantee. 


This is the substance of the proposal 
advanced by the present committee in 
1952, and continuously adhered to since. 
It can be effected by very minor changes 
in the wording of one section of Article 
8. An appropriate form of amendment is 
submitted at the end of this report. 


A substantial minority of the com- 
mittee, as presently constituted, opposes 
this proposal. The opponents are the same 
persons who oppose the Commercial Code. 
In general, they feel that the amendment 
makes the Code more objectionable than 
before, because it accentuates the re- 
sponsibility of the signature guarantor, 
and the helplessness of the transfer 
agent. 


ADOPTION OF EXONERATION ACTS 


Each state should adopt an Exoner- 
ation Act, relieving security issuers from 
responsibility for improprieties in stock 
transfers when made by duly constituted 
fiduciaries. A suitable form for such an 
act is submitted herewith. 


The difficulties of transferring stock 
exist because of the demands for proof 
of propriety made by security issuers. 
These demands are based on a very real 
danger confronting the issuers. As a re- 
sult of a series of decisions extending 
over nearly a century the security is- 
suer has become almost a co-trustee for 
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the owners of beneficial interests in 





to the vigorous objections from infiuen- 


PROPOSED MODEL EXONERATION 





securities. If the nominal trustee errs, tial quarters which confront the Com- ACT (July 1, 1954) =. 
innocently or wilfully, in the execution mercial Code. It can be passed. inatic 
se — ee a eae issuer is all If the Code is adopted, the Exoneration i@ wet lg in the corporation laws; ar 
The Girect attack on this problem is Act will also be extremely desirable. It the 
to provide the issuer with a broad and will go far to make the Code endurable, SEcTION 000. EXONERATION OF CORPORA. (b: 
unambiguous immunity, exemption, or even reso bas ypeie 4 its —— TION REGISTERING SHARE TRANSFERS ong 
- ae - are correct. Some transfer agents fear Men ‘ L 
vag netting sap pga can be the Code because they feel it decreases (a) Definitions. In this section 000, — ps 
¢ ay their ability to avoid improper transfers, (1) “Certificate” means a document tifica 
The exoneration program 3, first of without certainly decreasing their lia- signifying ownership of a share in a cor. 
all, af easible svete. While this com- pility. They are not comforted by their poration, or of a right to acquire from (1) 
mittee is deeply divided on the Commer- supposed right to sue someone else — the corporation a share in it. by a 
cial Code approach to the problem, some the signature guarantor — whose lia- pO ioe aoe 
asserting that the Code cannot be  pjijity may not be as broad as theirs. Sig- (2) “Fiduciary” for any persn§ (2 
adopted, it is unanimous in favor of the nature guarantors fear the Code because ™°#"S an executor, guardian, conserva-§ the t 
principle of an exoneration act. There is they think it increases the area of their tor, receiver, trustee, or any one else ) 
sorme difference as to how broad the act jiability to issuers and transfer agents. charged with duties of management of (c 
should be, and one of our nine members custody of the property of any person, dorse 
dissents from the breadth of the pro- The Exoneration Act reduces both regardless of whether the fiduciary hasgjom 2 
posed model act. these perils. It relieves the issuers of authority to sell or distribute the proper. § word: 
The exoneration program is, secondly, most of their liability in terms much ty, oad otherwise to consent to the regis- to as 
a proved program. England has had a More categorical than the Code’s. By tration of transfer. of th 
broad exoneration act for many years, the same token, it reduces the danger of (3) “TIndorsee” means a person named of as 
and a half dozen of the United States the signature guarantor’s being liable i, an indorsement as the person in whox§! (d) 
have experience with such acts. Wiscon- to the issuer. favor it is made.- If two or more per-§indor 
sin adopted one in 1953. The question may be asked, “Should ‘%S are named as indorsees they arg by — 
RELATION To ARTICLE 8 not the provisions of the Exoneration “co-indorsees.” (1) 
ie ee eettens Ae te destrable Act be incorporated in Article 8?” The (4) “Registered owner” means a per. a reg 
whether or not the Code is adopted. If theoretical answer is, yes. However, no son named in a certificate as the person fiduci 
the Code is not adopted, the need for the member of this committee advocates such jn whose favor it is issued. If a certif- (2) 
Exoneration Act is obvious to everyone. ® ™°V®- cate is issued in the names of two orf, las 
It furnishes a vehicle for simplifying Phebe seamers of the comeilttes who 4“*T* PEM, they are “registered co- fa fid 
security transfers which is not subject oppose Article 8 feel that we will do owners. (3) 
¥ ‘ better to start with something entirely (5) “Registration of transfer” means bers | 
different. Those who do favor Article 8 the making of appropriate records anigjT ©0 
believe that the form of the Article is the cancellation and issue of appropr-§ in 
now too firmly fixed to permit of a ate documents by or for a corporatiog§ (udit 
Your radical change in conception. Article 8 to certify the assignment, exchange, con-§* fid 
has many supporters in its present form. version, purchase, redemption, or retire (4) 
Customers A radical change would require a new’ ment of a share in the corporation or thas a 
start in gaining supporters, without exercise of a right to acquire from thor la; 
Deserve The . a necessarily winning over its opponents. corporation a share in it. ernm 





In Virginia 


When your customers need help 
in Virginia they can turn in confi- 
dence to the largest bank in the 
- State. In the amount of its re- 
sources . . . in the excellence of 
its ancillary services . . . no other 
institution in Virginia surpasses 
First and Merchants. Write us for 
assistance in tax matters, invest- 
ments, real estate and business 
properties. We're eager to serve. 


First» MERCHANTS 


NATIONAL BANK OF RICHMOND 


THE LOST GENERATION 


The stock market crash of 1929, the condemnation of bankers and 


brokers by the New Deal during the ‘30s and the existence of more 


attractive opportunities in industry all combined to divert young men 


from the trust business. Thus, it is no wonder you are having trouble 


finding that promising trust investment man between 30 and 45. 


We are filling this gap for many institutions. 


STUDLEY, SHUPERT & Co. 


INVESTMENT COUNSEL 


24 FEDERAL STREET 
BOSTON 10, MASS. 


900 PROVIDENT TRUST BLDG. 
PHILADELPHIA 3, PA. 
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(6) “Wrongful transfer” means a 
transfer which is in excess of the author- 
ation, power, or capacity of the in- 
on lawsfiorser, or which is made in breach of 
the indorser’s fiduciary duty. 










ORPORA- (b) Exoneration. A corporation shall 
pane not incur any liability in registering 
000, ~ transfers of its shares by reason of the 
wrongfulness of the transfer of any cer- 


cument B ificate, unless — 
1 & Cor. 


e from 








(1) the certificate was not indorsed 
by a proper person, or, 







person (2) the corporation had notice that 
nserva-@the transfer was wrongful. 


ne else ! 
nent or (c) Manner of indorsement. An in- 


person, dorsement may be made by a signature 
ry hasgon a separate document which contains 
proper. words of assignment or of authorization 
> regis. t0 assign, or by a signature on the back 

of the certificate, with or without words 


of assignment or authorization. 
named 


1 whos (d) Proper persons to indorse. An 
re per-gindorsement of a certificate may be made 
ey are by — 


(1) the registered owner, including 
: a per.g4 registered owner who is described as a 
person § iduciary for another; or 


certii-§ (2) the last prior indorsee, including 
two orffa last prior indorsee who is described as 
red ci-ffa fiduciary for another; or 


(8) the surviving member or mem- 
’ means bers of two or more registered co-owners 
ds ani r co-indorsees who are so described as 
propri- ‘0 indicate rights of survivorship, in- 
oratin§ cluding persons who are also described 
ve, con- 48 fiduciaries for others; © 


retire§ (4) a person who has been appointed 
| or theas a fiduciary for the registered owner 
om th§or last prior indorsee by a court or gov- 

ernment official, or by operation of law, 


and whose appointment remained in ef- 
fect at some time within six month prior 
to the registration of transfer. 


(e) Notice. 


(1) A corporation has notice that a 
particular transfer is wrongful only if — 


(A) the individual conducting the trans- 
action for the corporation knew the trans- 
fer to be wrongful at the time of register- 
ing the transfer, or 


(B) some other employee of the corpora- 
tion knew the transfer to be wrongful, un- 
der such circumstances that he would in 
the exercise of due diligence have made its 
character known to the person conducting 
the transaction at the time of registering 
the transfer, or 


(C) either the individual conducting the 
transaction or some other employee of the 
corporation had received written notifica- 
tion that the transfer was wrongful under 
such circumstances that in the exercise of 
due diligence by both, the individual con- 
ducting the transaction would have known 
the transfer to be wrongful at the time of 
registering it. 


(2) A corporation does not have 
notice of, nor any duty to inquire into, 
the wrongfulness of a transfer, although 
it knows that — . 


(A) the indorser is a fiduciary for an- 
other, or the nominee of such a fiduciary; 
or 

(B) the indorser is a fiduciary who 
would not be authorized to transfer the cer- 
tificate unless permitted by a special direc- 
tion by will, court order, or otherwise; or 

(C) the transfer was made by a fiduci- 
ary in favor of himself. 


(f) Transfer agents. If a corporation 
effects registration of transfer of its 
shares through an independent transfer 
agent, the corporation shall be exoner- 
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MONTREAL @ 


For more than sixty years Montreal Trust 
has been lending a hand to companies 
across Canada requiring expert Corporate 
Trust Services. 


We serve many of Canada’s leading organi- 
zations as, Transfer Agent and Registrar for 
Stock Issues; Trustee of Bond, Note and 
Debenture Issues; Trustee of Employee 
Pension and Profit Sharing Funds and in 
other corporate trust capacities. 


Montreal Trust has the technical “know 
how” and its corporate services are admin- 
istered by experienced Officers. 


May we give your Company a hand? 


MONTREAL TRUST 


Company 


CALGARY @ EDMONTON @ HALIFAX 
TORONTO @ VANCOUVER @ VICTORIA @ WINNIPEG 
SAINT JOHN, N. B. @® REGINA @ LONDON, ENGLAND 





ated to the same extent as though the 
transfer agent’s employees were its own 
employees. A transfer agent shall not 
be liable for acts in effecting registra- 
tion of transfer of shares in a corpora- 
tion which is not liable for the same 
acts. 


(zg) Territorial application. This sec- 
tion shall apply to registrations of trans- 
fer of shares and rights to acquire shares 
in corporations created under the laws of 
this state, whether such transfer and 
registrations of transfer are effected in 
this state or elsewhere. The section shall 
operate as a limitation on the rights of 
owners of interests in shares and rights 
to acquire shares in such corporations 
regardless of the location of such owners 
or of their certificates. 


[Committee members: Charles Bunn, 
Madison; Francis T. Christy, New York; 
Coll Gillies, Chicago; John E. Hyre, Min- 
neapolis; Jackson S. Hutto, New York; 
Creighton S. Miller, Chicago; Daniel 
Partridge III, Washington; Fred A. 
Sheppard, St. Louis; T. Raber Taylor, 
Denver. ] 





D.C. Epirork Forms NEw FIRM 


Harold A. Kertz, District of Columbia ° 
legal editor for T&E, has joined in the 
formation of a new partnership Mercier, 
Kertz & Sanders, with offices in the 
Metropolitan Bank Building. 





“WHY DELAWARE?” Tax and trust 
laws of the State of Delaware 
facilitate the accumulation, man- 
agement and conservation of 
property by corporations and 
non-residents. Write for “Why 
Delaware?” our new booklet sum- 
marizing these benefits. 


WILMINGTON 


Trust Company 
Wilmington, Delaware 


Capital Funds 
Total Assets . 


. «+ $ 22,977,544 
. » » $209,529,709 
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AUSTIN W. SCOTT, JR. 


Professor of Law, University of Colorado, Boulder; Committee Chairman 


BUSINESS INTERESTS 


Handling Businesses in Trust — Dis- 
cussed by Conference Panel. The Trust 
Bulletin — March, 1954, Vol. 33, No. 7, 
p. 5. 


(1) Introduction. By Joseph H. Wolfe. 
Trust institutions asked to handle busi- 
nesses in trust with increasing frequency. 
Sources of powers to manage business: 
Statute, Court Order, Instrument. Ade- 
quacy of Compensation. 


(2) Why Subject is Important. By 
Joseph W. White. Management of busi- 
nesses in trust brings divergence of opin- 
ion and needs study. Businessman should 
be info®med of problems involved and 
satisfactory plan evolved. Avoidance of 
conflicts of interest. Business managed in 
trust source of loans or other business 

for commercial department. 


(3) Planning Before Acceptance of a 
Business in Trust. By Clarence D. Cow- 
dery. Express power needed. Factors Af- 
fecting Continuation of Business. Respon- 
sibilities of Trustee. Danger of offending 
other customers by managing a compet- 
ing business. 


(4) Legal Aspects of Handling Busi- 
nesses in Trust. By Joseph Trachtman. 
Power to retain business: how conferred 
and extent. Effect of directions. Manage- 
ment problems: extent of activity in man- 
agement. Conflict between corporation 
and trust concepts. Representation on 
board. Trustee’s problems: Principal — 
Income. Compensation. Lurking Liabil- 
ities — invasion of principal. 

(5) When a Trust Department Takes 
Over a Business in Trust. By Arthur B. 
Pfleiderer. No fixed formula for handling 
businesses in trusts, Attitude of heirs, 
management; auditors. When Sale re- 
quired. Usually membership on board not 
sought. Hunting buyers. 


(6) Compensation for Handling Busi- 
ness in Trust. By Aurie I. Johnson. Ex- 
tra compensation earned. Allowed by 
Courts or under Agreement with Inter- 
ested Parties. No uniformity of Compen- 
sation. Good results most desirable. Ade- 
quate compensation should follow. 


CHARITIES 


Proposed Legislation Regarding State 
Supervision of Charities. By George 
Gleason Bogert. Michigan Law Review — 
March, 1953, Vol. 52, No. 2, p. 633. The 
past experience and present situation in 
this field, including a review of recent 
legislation, and some suggestions for a 
Model or Uniform Act. 


956 Bark PROCEEDINGS 


Supervision of Charitable Trusts. Uni- 
versity of Chicago Law Review — 
Autumn, 1953, Vol. 21, No. 1, p. 118. A 
lengthy comment relative to existing law 
and statutes on this subject and sugges- 
tions regarding the type of “Model Super- 
vision of Charitable Trusts Act” which 
should be offered to the states by the 
Uniform Law Commissioners. 


DECEDENT ESTATES 


Fifty Years of Probate Law: Catching 
Up With Changing Influences on the In- 
heritance Process. By Thomas E. Atkin- 
son. Trusts and Estates — March, 1954, 
Vol. 938, No. 3, p. 244. A survey of the 
major developments in probate law dur- 
ing the last half century. 


Attorney’s Fees in Probate: Survey of 
Present Varying Charges and Suggested 
Schedule. By Vincent Cullinan. Trusts and 
Estates — Jan., 1954, Vol. 93, No. 1, 
p. 138. A study to determine whether 
there is a reasonable basis for suggesting 
a uniform method of arriving at a fee. 
The schedule suggested is based upon an 
average of statutory fees, bar recom- 
mendations and customary fees. 


A Probate Judge’s View of Estate Ad- 
ministration. By Russell Z. Johnston. 
Trusts and Estates — March, 1954, Vol. 
93, No. 3, p. 192. Selection of draftsman 
— better witnesses — codicil or new will? 
— choice of fiduciary — avoiding admin- 
istrative difficulties — abreast of changes 
— trust problems — distribution plan- 
ning — investment latitude. 


The Uniform Ancillary Administration 
and Probate Acts. By Thomas E. Atkin- 
son. Harvard Law Review — Feb., 1954, 
Vol. 67, p. 619. Discussion of three uni- 
form laws designed to allow ancillary and 
domiciliary administration to be con- 
ducted as a unit in so far as is practica- 
ble. Discharge of ancillary debts, rules 
concerning ancillary administration and 
recognition of domiciliary proceedings 
ably explained. 


Life Estates With Power To Consume 
— Drafting Considerations. New York 
University Law Review — Oct., 1953, Vol. 
28, No. 6, p. 1162. Discussion of the in- 
creasingly popular device in wills of the 
legal life estate with power to consume 
principal. Rights of remaindermen — 
rights of creditors. 


ESTATE PLANNING 


Elements of Proper Estate Planning. 
By Franz Martin Joseph. Taxes (The 


Tax Magazine) — Aug., 1953, Vol. 31, 
No. 8, p. 600. A general discussion of 
various aspects of Estate Planning. 


A Critical Look at Estate Planning. 
By Joseph Berman and Daniel S. Ber. 
man. Dickinson Law Review — March, 
1954, Vol. 58, No. 3, p. 232. Lawyers have 
become too tax conscious; other obje. 
tives than mere tax saving are to hk 
achieved by Estate Planning. Marital 
Deduction may have drawbacks. Desir. 
ability of irrevocable trusts or outright 
gifts. Need for preserving proof of valu. 
ations. Problems inherent in life insur. 
ance and annuities. Ways to cut taxes, 
Family trusts: testamentary and inte 
vivos. Saving through payment of gift 
taxes. Check list of 37 questions helpful 
in Estate Planning. See also by same 
authors, Dickinson Law Review — 1953, 
Vol. 57, p. 307. 


Don’t Be Tax Blind — Some “Dont’s” 
in Estate Planning. By Benjamin M&M. 
Becker. Taxes (The Tax Magazine) — 
June, 1954, Vol. 32, No. 6, p. 439. A list 
of considerations likely to be overlooked 
in Estate Planning because of over 
emphasis on tax saving. 


Marital Deduction in Estate Planning. 
By Roland K. Smith. Taxes (The Tax 
Magazine) — Jan., 1954, Vol. 32, No. | 
p. 15. Pecuniary v. Residue Formula — 
Estate Trust — Termination of smal 
trusts — Renunciation — Deductions fo 
estate or income taxes — Income on Tai 
money — Hostile widow — Wife’s wil 
— Widow’s award. 


The Marital Deduction Under the Tech- 
nical Changes Act of 1953. By James f. 
Ouchterloney and Thomas W. Hill, J. 
Taxes (The Tax Magazine) — Feb., 1954, 
Vol. 32, No. 2, p. 120. A discussion of 
questions not answered by the proposed 
regulations published on Dec. 29, 1953. 


Estate Planning for Businessmen. By 
W. Gibbs McKenney. Trusts and Estates 
— Aug., 1953, Vol. 92, No. 8, p. 564. 
Trend toward retention of business inter 
est rather than plan for sale — reasons 
for trend — factors to consider — whet 
decision made — co-ordinating insurance, 
trust and will, 


Estate Planning — A Practical AP 
proach. By John Appleman. Taxes (Thé 
Tax Magazine) — Aug., 1953, Vol. 31, No 
8, p. 583. “Inter-family” planning — 
multiple trusts — second-generation life 
insurance — possible charitable dedut- 
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tion increased — bonus and pension plans 
— buy-and-sell agreements — special 
problems of the insurance agent, farmer, 
merchant, owner of a closed corporation. 


The Use of Powers in Estate Planning. 
By Austin Fleming. Taxes (The Tax 
Magazine) — Jan., 1954, Vol. 32, No. 1, 
p. 24. Powers of a trustee: Power to in- 
yvade corpus — power to pay or accumu- 
jate — power of selection of beneficiaries. 
Powers given a beneficiary: Power to 
withdraw or consume corpus — power 
to direct disposition. Problems connected 
with powers: Unnecessary exercise of 
powers of appointment — over-exercise 
of powers — blanket exercise of powers 
and exercise of powers through residu- 
ary clauses — violation of the rule 
against perpetuities — delay in carrying 
out the appointment. 


Stockholder Estate Problems, Realign- 
ment of Capital Structure of Close Cor- 
poration: A Key Solution. By Samuel J. 
Foosaner. Trusts and Estates — Decem- 
ber, 1953, Vol. 92, No. 12, p. 908. De- 
bentures and notes — use of different 
classes of stock — Estate Planning ad- 
vantages — saving estate taxes — evalu- 
ating good will — asset co-ordination. 


Trust Institution’s Place in Estate 
Planning and Administration. By Joseph 
W. White. The Trust Bulletin — Jan., 
1954, Vol. 33, No. 5, p. 3. Estate Planning 
requires a cooperating team: Accountant, 
Life Underwriter, Trust Officer, Attor- 
ney — plus cooperation of spouse. Pros- 
pects in need of estate planning should 
be made aware of problem and possible 
solutions and tax savings by any mem- 
ber of team. Trust institutions can advan- 
tageously carry out estate plans because 
of specialized services: investments, real 
estate management, tax and accounting 
service. Need for assisting widow to ad- 
just; husband should anticipate this prob- 
lem. Trust officer as sympathetic counsel- 
lor. 


Jointly Owned Survivorship Property 
in Estate Planning Cases. By L. K. Fer- 
guson. The Trust Bulletin — June, 1953, 
Vol. 32, No. 10, p. 19. Consideration of 
consequences of death or ultimate dis- 
posal of jointly owned property. Neces- 
sity for execution of wills; anticipation 
of tax consequences; tax basis; protec- 
tion against creditors of either joint ten- 
ant; ways of avoiding various conse- 
quences, by creating trusts, reconvey- 
ance to purchaser; creating tenancy in 
common; emphasis on law of Virginia. 


Insurance in Estate Planning. Arkansas 
Law Review, Summer, 1953, Vol. 7, No. 
3, p. 249. 1. Wife’s owning insurance 
on husband’s life. 2. Corporation com- 
posed of husband, wife and children own- 
Ing insurance on husband’s life. 3. Father 
suring son’s life for benefit of grand- 
children. 4. Insured transferred to others 
Policies owned by him on his own life. 


Octoper 1954 


Co-ordinating Employee Benefits with 
Estate Planning. By Frank J. Campbell, 
Jr. Trusts and Estates — June, 1953, 
Vol. 92, No. 6, p. 403. Weighing tax fac- 
tors — tax on survivor benefits — death 
after retirement — key personnel. 


GIFTS 


Only God Can Make an Heir. By Chris- 
tian Marius Lauritzen, II. Northwestern 
University Law Review — Nov.-Dec., 
1958, Vol. 48, p. 568. Discussion of Har- 
denbergh v. Commissioner, 17 T. C. 166 
(1951). Where an heir, wealthy wife of 
deceased husband, renounced property 
which came to her through inheritance, 
with the result that it passed to her step- 
son, she was assessed a gift tax on 
ground that, by the renunciation, she had 
made a gift to her stepson. The whole 
question of the right of an heir to re- 
nounce is discussed, with reference to 
the European and American authorities 
and recommendations to avoid injustice. 

Renunciation as a Taxable Gift. By Ed- 
ward T. Roehner and Sheila M. Roehner, 
Tax Law Review — 1952-1953, Vol. 8, 
p. 289. The Hardenbergh case — on dis- 
claimer by heir — title — refusal of a 
child to assert a statutory share against 
a will as a taxable gift — renunciation 
of a legacy and the Powers of Appoint- 
ment Act of 1951. 


PERPETUITIES 


Is the Rule Against Perpetuities 
Doomed? The “Wait and See” Doctrine. 
By Lewis M. Simes. Michigan Law Re- 
view — Dec., 1953, Vol. 52, No. 2, p. 
179. Presents some objections to the new 
“Wait and See” doctrine and offers some 
suggestions of his own for changes in 
this field of law. 

Perpetuities Legislation — Massachu- 
setts Style. By W. Barton Leach. Harvard 
Law Review — June, 1954, Vol. 67, p. 
1349. Discusses the proposed Massachu- 
setts statute to cure the Rule against 
Perpetuities nightmare. (Note: statute 
has since been enacted.) 


TAXES 


Taxation of Income of Decedents. By 
George Craven. University of Pennsyl- 
vania Law Review — Dec., 19538, Vol. 
102, No. 2, p. 185. What income of a de- 
cedent is includible in final return of 
decedent; in income tax return of dece- 
dent’s estate. What items of income be- 
come principal of decedent’s estate, sub- 
ject to Estate Tax. Who is taxable and 
under what tax. Inter-related credits be- 
tween Income Tax and Estate Tax. Ac- 
crued income and accrued deductions un- 
der Section 126 of Internal Revenue Code. 
Taxability to decedent or estate of com- 
pensation for personal services, individual 
or partnership, and of other income: 
gains (capital and on installment obli- 
gations), long term compensation (Sec- 
tion 107, I.R.C.), interest, dividends, trust 
income, fiduciary commissions, insurance 
agent’s renewal commissions, alimony, 
accounts receivable, crops, live stock. 

The Taxation of a Decedent’s Income. 
By John W. Drye, Jr. Tax Law Review — 
1952-53, Vol. 8, p. 201. History of the 
legislation — income in respect of a de- 
cedent: accrued income — compensation 
— income from the disposition of proper- 
ty — partnership income, Subsection 
126 (c) deduction problems. Estate Plan- 
ning under section 126. 

Trusts and Federal Taxation. By E. 
Grady Paul, Jr. Taxes (The Tax Maga- 
zine) — Aug., 1953, Vol. 31, No. 8, p. 
608. A review of the results of the in- 
come, estate and gift tax statutes as 
applied by the courts to trusts where var- 
ious powers of enjoyment and control 
have been retained by the grantor. 

Fifty Years of Fiduciary Taxation. By 
Charles L. B. Lowndes. Trusts and Es- 
tates — March, 1954, Vol. 93, p. 208. A 
survey of the taxation of trusts coupled 
with a warning that taxes may impose so 
many restrictions upon the creation of 
inter vivos trusts that they will lose a 
considerable part of their value as a 
flexible and socially desirable method of 
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conserving and disposing of property. 
The author considers pending changes 
and concludes that there are some hopeful 
indications that the severity of the tax- 
ation of trusts may be relaxed and a gen- 
uine effort made to clarify some of the 
present confusion. 













































Common Tax Traps. By William J. 
Bowe. Rocky Mountain Law Review — 
Dec., 1953, Vol. 26, p. 34. Some of the 
tax traps considered are those resulting 
from ill-considered will and trust drafts- 
manship, respecting vested remainders, 
separate trusts, precatory trusts, support 
trusts and bequests for services. Also tax 
traps involved in estate administration: 
valuation, discharge of legacies with 
property, and executor’s commissions. 














First Choice for 
Trust Service 


in Missouri 


The St. Louis Union Trust 
Company engages only in the 
trust business. It does no bank- 
ing business. It accepts no depos- 
its subject to check. It is the 
largest stockholder of the First 
National Bank in St. Louis, 
with which it is affiliated. It is 
the oldest trust company in 
Missouri. 

Ic administers a large volume of 
trust business and operates on 
the efficient ‘‘staff and line’ 
plan. Every estate and trust re- 
ceives the personal attention of 
the administrative or “‘line’’ 
officer to whom it is assigned. 
These officers are backed up by 
staff departments, such as our 
investment analysis and re- 
search departments, two separate 
tax departments, real estate de- 
partment, close corporation 
department, etc. 


We suggest consideration of our 
Company for ancillary service 
in Missouri or where recommen- 
dations are to be made to people 
moving from other states to 
Missouri. 


“Trust Service Exclusively” 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 
Affiliated with the First National Bank 
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Income Tax Planning in the Decedent’s 
Estate. By Alfred T. Capps. University 
of Illinois Law Forum — Winter, 1953, 
p. 563. Extensive analysis of income tax 
problems in estate administration includ- 
ing preparation of returns for maximum 
benefits, type of income, income taxable 
to the fiduciary, distribution of income to 
beneficiaries, expenses and final returns. 


Income Tax Planning Through Trusts. 
By Vance N. Kirby. University of Illi- 
nois Law Forum — Winter, 1953, p. 531. 
The author discusses tax planning 
through the following trusts: revocable 
trusts, trusts with income for benefit of 
the grantor, irrevocable trusts for mem- 
bers of the family, trusts with “spray” 
provisions, short-term trusts, charitable 
trusts, trusts as partners, multiple trusts, 
and quasi trusts. 


Income Tax Planning Through Out- 
right Gifts to Minors. By Ralph E. Davis. 
University of D[linois Law Forum — 
Winter, 1953, p. 585. 


Income Tax Planning For Charitable 
Gifts. By Roland K. Smith. University of 
Illinois Law Forum — Winter, 1953, p. 
601. 


Upon the Termination of Trusts and 
Estates. By Jesse R. Fillman, Tax Law 
Review — 1952-1953, Vol. 8, p. 317. An 
examination of Federal income tax ques- 
tions arising in connection with trusts 
and stemming from the repeated neces- 
sity of liquidating assets in order to 
wind them up, and make final distribu- 
tions. 


Personal Liability of Executors and 
Trustees for Federal Income, Estate and 
Gift Taxes. By John H .Alexander. Tax 
Law Review — Nov., 1953. Vol. 9, No. 1, 
p. 1. Executors: general considerations 
— history of Section 3467 — prerequisites 
to liability of executor — liability of 
executor for gift tax of donor. Trustees 
of testamentary and inter vivos trusts. 
Procedural aspects of liability under Sec- 
tion 3467. 


Tax Effects of Sales of Life Interests 
in Trusts, How to Eat Your Cake and 
Have It. By William T. Plumb, Jr. Tax 
Law Review — Nov., 1953, Vol. 9, No. 
1, p. 39. An examination of the tax con- 
sequences of a sale by which the bene- 
ficiary realizes the present value of a 
series of future income payments. 


Non-Commercial Annuities and The 
Federal Gift and Estate Taxes. By George 
H. DeCarion. Tax Law Review — Nov., 
1953, Vol. 9, No. 1, p. 61. After discussing 
the gift tax liability, the estate tax lia- 
bility, Helvering v. LeGierse and sur- 
vivorship annuities, the author concludes 
that the tax status of private annuity 
transactions is highly uncertain. 





Correcting Joint Property Evils: Fiye jies 
Alternative Ways Out and Their Ta, situs 
Effects. By Lawrence G. Knecht. Trusts antil 
and Estates.— Jan., 1954. Vol. 93, No, 1, dies 
p. 8 and Feb., 1954, Vol. 93, No. 2, p. 4 her 1 
Some of the disadvantages of survivor. ing § 
ship holdings are summarized and cor. 
rective techniques are suggested: cop. 
version to sole ownership — by eliminat. 
ing the interest of the estate owner — 
conversion back to sole ownership in the 
estate owner — division of a jointly hel 
property between joint owners to make 
each sole owner of a portion — exchange 
of properties between joint owners — 
purchase of one co-owner’s share by the 
other co-owner. 
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Some Tax Consequences of Life Insur. 
ance Transfers. By Winston W. Wynne. 
Trusts and Estates — Sept., 1953, Vol, 
92, No. 9, p. 629. Transfer to insured — 
transfer to beneficiary — transfer t 
corporation or stockholders — transfer 
to partnership or partner — transfer t 
creditors. 
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Previously Taxed Property and Th 
Federal Estate Tax. By Boris I. Bittker 
and James B. Frankel, Tax Law Review 
— 1952-53, Vol. 8, p. 263. A discussion 
of I.R.C. section 812 (c) in terms of the 
conditions (the requirement of a taxableftemp 
transfer — the necessity for “identify-Bhehin 
ing” the property) and the limitationffand 
(valuing the previously taxed property —Sioctr 
claims against the transferor — claim, jus 
against the transferee’s estate), plus the 
effects of the marital deduction. 
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Recent Developments in Estate anl 
Gift Taxation. By J. Leonard Lyon 
Trusts and Estates — July, 1953, Vol. % 
No. 7, p. 488. Discussion of major ruling 
since the Revenue Act of 1951. Estat 
tax: transfers — employee benefits - 
value of insurance policies in beneficiary! 
estate — marital deduction — foreign ta 





credit, Gift tax: trust for minors -§ Diy 
valuation of interest — renunciation -§Estat 
donee’s liability — gift valuation. Charl 
— Al 

The Marital Deduction — A Summary Legis 
of Five Years Administration. By Robet oa 
M. Lovell. The Trust Bulletin — Oct. ' 
1958, Vol. 32, No. 2. Only small Pe Roun d 
centage of federal audit difficulties mf... ¢, 
volved marital deduction; field agen, ),. 
not concerned with how marital trig, Co 





administered; clauses concerning mari 
deduction made little difference. Mari 
deduction created only small number ° 
administrative difficulties; mostly all 
cating income. Formula clauses pl@Betwe 
ferred: Residuary share favored ov#Mann 
legacy — use deductions to reduce estat st: 
or income taxes to best advantag@—No, 6 
Merits of using tax value or market val4ffadvan 
in distribution and who benefits. Colfsigne; 
flict of interest when widow is executtiifincom 
— conditions likely to exist when widftribut: 
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dies — need for compensation under all 
situations. Advantage of postponing tax 
gntil first object of bounty, the widow, 
dies — Possibility of widow consuming 
her marital deduction share and eliminat- 
ing second tax. 





The Use of a Formula Clause for the 
Marital Deduction. By Albert Mannhei- 
mer, Henry L. Wheeler, Jr. and Joel 
Irving Friedman. Taxes (The Tax Maga- 
tine) — May, 1954, Vol. 32, No. 5, p. 
991. A discussion of (1) when and to 
what extent the estate tax marital de- 
duction should be used and (2) the argu- 
ments for and against using a marital- 
deduction formula clause. 
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Federal Estate Taxes — Marital De- 
daction — Apportionment. North Caro- 
lina Law Review — June, 1953, Vol. 31, 
p. 491. A general discussion of the law 
as developed in several states respecting 
what portion, if any, of Federal Estate 
Tax should be paid from property which 
passes to the surviving spouse and quali- 
fies for marital deduction. 
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Reciprocal Trusts in Estate and Gift 
Taxation. By Yale M. Lyman. California 
law Review —Spring, 1954, Vol. 42, p. 
151. Family reciprocal trusts seem to at- 
tempt “to hide taxable economic powers 
behind the formal concepts of trust law,” 
and subjection to taxation by judicial 
doctrine of reciprocal trusts “represents 
a justifiable technique.” 


Preparing the Estate Tax Return, Step 
by Step Through the Schedules. By Sam- 
uel L. Zeigen. Trusts and Estates — Dec., 
1953, Vol. 92, No. 12, p. 892. Evidence 
of assets — valuation — first schedules 
— closely held stock — life insurance — 
business assets — transfers and powers 
— the marital deduction — charitable 
bequests. 
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Divorce Property Settlements, Their 
Estate and Gift Tax Consequences. By 
‘Charles B. Bayly, Jr., Trusts and Estates 
— August, 1953, Vol. 92, No. 8, p. 560. 
Legislative background — reduction of 
estate by marital settlements — gift tax 
loophole closed — basis of settlement — 
distinction between claim or transfer 
founded upon a promise or agreement and 
ne founded upon an obligation imposed 
by law — distinction destroyed by Harris 
Y. Commissioner — relationship to ali- 
ony — favored rule. 
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Drafting Allocation Clauses, Locating 
ax Incidence of Receipts and Expenses 
Between Principal and Income. By Albert 
Mannheimer and Henry L. Wheeler, Jr. 
sts and Estates — June, 1953, Vol. 92, 
No. 6, p. 400. An explanation of the tax 
advantages of an allocation clause de- 
signed to reduce taxable income of the 
hcome beneficiary of a currently dis- 
ibutable trust. Four classes of cases: 
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allocating taxable receipts to principal 
— charging tax deductions against in- 
come — charging non-tax deductions 
against income — allocation to prevent 
creation of artificial taxable income out 
of receipts which clearly are not income. 
Transformation of non-taxable trust in- 
come into taxable income under Plunkett 
v. Commissioner, 118 F. (2d), 644 (1941). 
Suggested clause. 


Tax Implications of a Gift to a Child 
of Income Producing Property. Notre 
Dame Lawyer — Summer, 1953, Vol. 28, 
p. 518. A general review of tax con- 
siderations involved in gifts to a minor 
child including attribution of income, date 
of realization of income, the family part- 
nership, the products of personal ser- 
vices and the availability of the gift tax 
annual exclusion. 


Scholarships, Fellowships and Prizes — 
Gift or Income? Minnesota Law Review 


— Jan., 1954, Vol. 38, p. 152. Discussion 
of the title of the article, which speaks 
for itself. 


Federal Tax Liens — Their Nature 
and Priority. By Paul E. Anderson. Cali- 
fornia Law Review — Summer, 1953, Vol. 
41, p. 241. A comprehensive discussion 
of the general tax lien, the estate tax 
liens and the gift tax lien. 


Informal Tax Settlements — The Old 
Law and the New Procedure. By Robert 
E. Johnson. University of Cincinnati Law 
Review — Spring, 1954, Vol. 28, No. 2, 
p. 214. Discussion of closing agreements 
and compromises under Sections 3760 
and 3761 of the Internal Revenue Code 
and the new authority granted to the 
Commissioner of Internal Revenue with 
respect thereto. 


The United States Estate Tax Treaty 
Program. By Burton W. Kanter. Tax 
Law Review, — May, 1954, Vol. 9, No. 
4, p. 401. An examination of the scope 
and significance of the United States 
treaty program designed to eliminate 
double taxation of decedent’s estates. 


Valuation of Assets for Canadian Tax 
Purposes. By J. Kenneth Allison. Trusts 
and Estates — June, 1953, Vol. 92, No. 
6, p. 453. The factors considered by the 
Succession Duty authorities in placing 
a value on shares of privately owned com- 
panies as well as the factors taken into 
account with reference to preferred 
shares, bonds or notes are discussed by 
the author. These relate to valuations 
for Succession Duty purposes. In addi- 
tion, valuation for gift tax purposes is 
discussed. 


TRUSTS 


A Half Century of Trust Law, Progress 
Toward Goals of Certainty, Uniformity, 
and Capacity for Growth. By William 










F. Fratcher, Trusts and Estates — 
March, 1954, Vol. 98, No. 3, p. 275. A 
review of the developments in trust law 
since 1904, 


Pitfalls in Trust Practice — Avoiding 
Traps in Drafting and Administration. 
By Edward C. King. Trusts and Estates 
— April, 1954, Vol. 98, No. 4, p. 364. 
Traps for trustees and how to get the 
cheese out without surcharge. Among the 
problems considered are those arising 
from torts, contracts and that super-trap, 
the Rule Against Perpetuities. 


Resignation of a Trustee. New York 
University Law Review — Nov., 1953, 
Vol. 28, No. 7, p. 1290. Imposition of 
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conditions by court discharging trustee 
who resigns — three methods of effecting 
resignation (permission of court, con- 
sent of beneficiaries, terms of the trust) 
— how freely granted — conflict of poli- 
cies — corporate trustees seldom resign 
— third persons dealing with successor 
trustee must investigate circumstances 
of change of trustee. 


A New Trust “Package”: Life Insur- 
ance Trust — Living Trust in a Single 
Instrument. By Norman F. Dacey. Trusts 
and Estates — Sept., 1953, Vol. 92, No. 
9, p. 624. Adaptability of trust to life 
insurance — framework of trust plan — 
use of mutual fund. 


The Discretionary Trust. By Don H. 
McLucas. The Trust Bulletin — Decem- 
ber, 1953, Vol. 33, No. 4, p. 23. Benefits 
available when trustee has discretion to 
pay either income or principal to one or 
more beneficiaries. Flexibility to carry 
out Settlor’s intention and solve future 
problems and meet future needs. Possi- 
bilities of income tax saving. Use in sec- 
ond trust under Marital Deduction Plan- 
ning. Avoid giving trustee power to pay 
income to himself — income may be tax- 
able entirely to trustee. Trustee may 
have to defend action. Effect of income 
status, outside resources, other circum- 
stances on exercise of discretion. Lack of 
formulae and ascertainable standards 
should not remove challenge or lessen 
use of Discretionary Trusts. 


Also in Trusts and Estates — Nov., 
1958, Vol. 92, No. 11, p. 824. 


Income-Producing Real Estate a Good 
Trust Investment. By Clarence M. Tur- 
ley. The Trust Bulletin — Jan., 1954, Vol. 
33, No. 5, p. 20. Objections of non- 
liquidity and problems of management 


often fade away when possible returns 
are appreciated. Tests applied for ac- 
quisition or retention of property. Need 
to retain depreciation allowance. 


Real Estate as a Trust Investment. 
The Trust Bulletin — June, 1953, Vol. 
32, No. 10, p. 31. Real Estate is de- 
preciating asset requiring constant super- 
vision and specialized information. Prob- 
lem to retain or sell. May be good or 
poor investment, depending on condition, 
location, type, etc., need of rehabilita- 
tion; building reserves; lack of general 
market; desirability of appraisal commit- 
tee. A sound investment in real estate 
may yield from 6% to 10%. 


Attachability of a Beneficiary’s Inter- 
est in Satisfaction of a Tort Claim. 
Notre Dame Lawyer — Summer, 1953, 
Vol. 28, p. 509. A review of the cases with 
vigorous argument in support of permit- 
ting involuntary creditors to reach the 
beneficiary’s interest in a _ spendthrift 
trust. 


Historical Statement by the National 
Conference Group Formed by the Amer- 
ican Bar Association and the American 
Bankers Association Trust Division. The 
Trust Bulletin — May, 1954, Vol. 33, No. 
9, p. 15. Reprint of Statement of Poli- 
cies adopted 1941 and 1940. Statement 
on Advertising and Trust Advertising: 
Estate planning Section — Adopted 1950. 


WILLS 


A Check List for Will Drafting. By 
Merle E. Brake. University of Detroit 
Law Journal — Nov., 1953, Vol. 17, No. 
1, p. 1. A lengthy check list covering the 
investigating phase, the planning phase, 
intestate succession in lieu of will, testa- 
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mentary dispositions, etc. with explap. 
atory notes and suggestions to the testa.§ IN 
tor. 


Advancements. By Harold I. Elbert. 
An Article in three parts published jy 
three issues of the Michigan Law Review 
as follows: Part I, March, 1953, Vol. 61, 
No. 5, p. 655; Part II, Dec., 1953, Vol, # 
52, No. 2, p. 231; Part III, Feb., 1954, 
Vol. 52, No. 4, p. 535. A very full dis. 
cussion covering a great variety of the 
many aspects of the subject of advance. 
ments. 









Are Your Heirs Will-Conditioned? 
Planning By the Family for the Family, 
By Earl S. MacNeill. Trusts and Estates 
— March, 1954, Vol. 93, No. 3, p. 216, 
A plea for family participation in will. 
making. 


Powers of Appointment — Delegation 
of Will-Making Power? By D. M. Gordon. 
Law Quarterly Review — July, 1953, Vol. 
69, p. 334. Are not powers of appoint- 
ment (and trustee’s powers to invade 
corpus or other discretionary powers) 
violations of the policy of the Wills Act 
against the testator’s delegation of the 
will-making power? 
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includ 
Will Contests on Trial. Stanford Lavy. 


Review — 1953, Vol. 6, p. 91. A com. sinist 
mentary on the reluctance of juries and 3) Ts 
trial judges to accept the freedom of 

testamentary disposition which the law§ wjyj 
allows. Tendency of appellate courts in orney 
California to reverse decisions of trial fj], 
juries and judges denying probate t Mistate 
contested wills. The author traces thefijj952) 
history of California cases in which the MMarch 
issues of testamentary capacity and un : 
due influence have been presented t Will 
juries prone to favor the parties deemed Heirs 
most deserving. The frequency of re ff*rsity 
versals on appeal in this situationgY0l. 4 
prompts the author to question not only#5 Ill 
the appellate courts’ practice of revels win 
ing jury decisions where there is eV fia. 
dence to support the jury’s conclusions rests 
that the will is invalid, but also the a¢- 1953 \ 
visability of using juries to try probate IT4 K: 











issues. ¢ Bar 

The Joint and Survivorship Bank Ac M52) . 
count — A Concept Without a Name. By ota L 
Donald Kepner. California Law ReviewF" 282. 
— Winter, 1953-54, Vol. 41, p. 596. Ex-§ wij), 
tensive citation of statutes and cases afin, y 
companied by critical analyses. erly 

Supplemental Insurance Contracts: Are ov 
They Testamentary? Southwestern Law (C 
Journal — Winter, 19538, Vol. 7, p. 1168 win 
Generally, the beneficiary of a mature [freaty 


insurance policy may elect an optiltg Am 
which permits him to designate a perso" Iirycts 
to receive values remaining at the death 1953, 7 
of the beneficiary. After reviewing © 


flicting cases, the author concludes that | Will 
such supplemental contracts should no Sebel 
PVeVIeV 


be considered testamentary. 
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ARTICLES OF PRIMARILY LOCAL 
INTEREST AND CASE NOTES 


Decedent Estates — Descent and Dis- 
tribution — Right of Felonious Killer to 
rarticipate in Estate of Person Killed. 
rkansas Law Review — Fall, 1953, Vol. 
|, No. 4, p. 416. Bird v. Plunkett, 95 A. 
%d) 71 (Conn. 1953). 


Decedent Estates — Adoption — De- 
vent and: Distribution — Right of adopt- 
i child to take from natural parent 
mder pretermitted statute. Missouri 
aw Review — January, 1954, Vol. 19, 
fo. 1, p. 86. In re Furnish’s Will, 254 
W. (2d) 645 (Mo. 1953). 


Decedent Estates — Conflict of Laws 
» the Administration of Intangibles: 
Missouri’s Section 466.010 in Perspective. 
By Russell W. Baker. Missouri Law Re- 
view — Jan., 1954, Vol. 19, No. 1, p. 1. 


Gifts — Inter Vivos or Causa Mortis 
Transferability of E. Bonds. Minnesota 
aw Review — March, 1954, Vol. 28, p. 
01. Connell v. Bauer, 61 N. W. (2d) 
79 (Minn. 1953). 


The Work of the Missouri Supreme 
Court for the Year 1952. Missouri Law 
Review — Vol. 18, No. 4, Nov., 1953. 
Inluded are: (1) Property. By Richard 
Ll. Eckhart; (2) Wills, Trusts and Ad- 
ministration. By George W. Simpkins; 
(3) Taxation. By Robert S. Eastin. 


Wills — Designation by Will of At- 
orney for Estate. Arkansas Law Review 


Fall, 1953, Vol. 7, No. 4, p. 419. Ogg’s 
Estate, 262 Wis. 181, 54 N. W. (2d) 175 


(1952). Also in Wisconsin Law Review — 


March, 1954, Vol. 1954, No. 2, p. 342. 


Wills — A New Interpretation of 
Heirs” in Illinois. Northwestern Uni- 
rersity Law Review — Nov.-Dec., 1953, 
ol. 48, p. 625. Barnhart v. Barnhart, 


{15 Ill. 343, 114 N. E. (2d) 378 (1958). 


Wills — Descent of Insurance Pro- 
eeds Covering Destroyed Specific Be- 


ests. Nebraska Law Review — Nov., 
1953, Vol. 33, p. 116. In re Elliott’s Estate, 
74 Kan. 252, 255 P. (2d) 645 (1953). In 


¢ Barry’s Estate, 252 P. (2d) 437 (Okla. 


1952). Cases also discussed in Minne- 
ta Law Review — Feb., 1954, Vol. 38, 
). 282. 


Wills — Dependent Relative Revoca- 


lion. Washington University Law Quar- 


rly — Dec., 1958, Vol. 1953, No. 4, 


. 449. LaCroix v. Senecal, 99 A. (2d) 
115 (Conn. 1953). 


Wills — “Pour Over” — Judicial 
teatment of Testamentary Dispositions 


lo Amendable and Revocable Inter Vivos 


tusts. Virginia Law Review — Oct., 


1953, Vol. 39, No. 6, p. 817. 


Wills — Ademption by Extinction: The 





Form and Substance Test. Virginia Law 








STATES 





Review — Nov., 1953, No. 7, p. 1085. 


UCTOBER 1954 





Wills — Renunciation — Equity Court 
Has Power to Accept or Renounce Will 
for Insane Widow but May Not Accept 
Compromise Offered by Other Benefi- 
ciaries. Virginia Law Review — June, 
1953, Vol. 39, No. 5, p. 717. 


Wills — Joint and Mutual Wills in 
West Virginia. West Virginia Law Re- 
view — Nov., 1953, Vol. 55, No. 3, p. 263. 


Wills — Void Residuary — Intestacy 
— Right of Non-Renourtcing Spouse to 
Share. West Virginia Law Review — 
Nov., 1953, Vol. 55, No. 3, p. 293. 


[Committee members: Horace E. Bun- 
ker, Plainfield, N. J.; H. E. Chenoweth, 
Cleveland; Everett Paul Griffin, St. 
Louis; John C. Hoyo, San Antonio, Tex.; 
John N. Jackson, Dallas; M. Alston 
Keith, Selma, Ala.; Gerald B. Klein, 
Tulsa; Robert Trask Mann, Tampa, Fla.; 
Stanley P. Meyerson, Atlanta; W. Albert 
Sanders, Philadelphia; W. F. Schulz, Jr., 
Pittsburgh. ] 


A AA 
PERPETUITIES 


(Continued from page 941) 


purposes, is that the bill would appear 
to reduce to some degree the income 
tax advantages which States with broad 
Rules against Accumulations have over 
states with narrow “Thellusson-type” 
Rules (Restatement of Property, 1948, 
Supp. 536). 


[Committee members: George L. Has- 
kins, Philadelphia; Edward C. King, 
Boulder, Colo.; W. Barton Leach, Cam- 
bridge, Mass.; Myres S. McDougal, New 
Haven; Walter L. Nossaman, Los An- 
geles; Daniel M. Schuyler, Chicago; 
Lewis -M. Simes, Ann Arbor, Mich.; 
James N. Vaughan, New York.] 





LEGISLATION 
(Continued from page 952) 


natural parents except where adopted 
by stepparent. 


Ch. 509: Authorizes agreement be- 
tween State Tax Commission and tax- 
payer to extend time for assessment of 
additional state tax. 


Ch. 526: Dispenses with administration 
on payments due under Chapters 5 
through 9 of Title 63. 


Ch. 590: Permits bequest of person- 
alty, as well as devise of realty, to bar 
husband’s curtesy of real estate. 


Ch. 601: Provides that executing bond 
required of personal representative, 
guardian, curator, committee, trustee or 
receiver and the surety on such bond 
shall be deemed to have designated the 
Clerk of the Court as person on whom 
service of notice may be executed when- 
ever said person cannot be found. 


Ch. 664: Deletes provision which de- 
prived surviving spouse of benefit of 
marital deduction in prorating tax. 


Ch. 668: Amends statute covering ap- 
pointment of committees to include 
feeble-minded as well as insane person. 


[Committee members: William H. Ad- 
kins, Easton, Md.; Archibald H. Cashion, 
New York; Hubert D. Henry, Denver; 
Frank L. Hinckley, Jr., Providence; War- 
ren L. Jones, Jacksonville, Fla.; Joseph 
A. Luyckx, Detroit; Eleanor March 
Moody, Boston; George G. Tennant, Jr., 
Englewood, N. J.; Earl T. Thomas, Jack- 
son, Miss.; Homan W. Walsh, Charlottes- 
ville, Va.; Delvy T. Walton, Los An- 
geles.] 
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INCOME TAX 


Will held to have created multiple 
trusts. Decedent created will providing 
for income payments to grandchildren. 
Until they attained age 21, trustee was 
to hold income for their benefit and dis- 
tribute or apply it as he saw fit. Income 
was reported by each child individually 
and deducted by trust as distributable 
income under Sec. 162(h) of 1939 Code. 
Commissioner assessed deficiency against 
trust contending that entire trust income 
was taxable to it. 


HELD: Commissioner overruled. State 
court decision held that children had 
vested interest in income, but during 
minority it was to be held by trustee in 
trust for them and distributed or accum- 
ulated as he saw fit. Thus, there was 
created trust of corpus and separate 
trusts of income for each child. Income 
should be taxed to separate income trusts 
and not all to trust of corpus. Mary E. 
Fennerty Trust, T.C. Memo Op. 1954-138, 
Aug. 25, 1954. 


Partnership considered terminated 
upon death of partner. Decedent died on 
August 9, 1943, a partner in a firm op- 
erating on a fiscal year ending Septem- 
ber 30th. Partnership Agreement did 
not provide for continuation upon death 
of partner. Executors instituted suit for 
refund contending that they had errone- 
ously reported partnership income for 
year ended September 30, 1943 in dece- 
dent’s final return. 


HELD: Refund denied. Under applic- 
able state law, partnership terminates 
upon death of partner and partnership 
income to date of death must be re- 
ported in decedent’s final return. Part- 
nership agreement did not provide for 
continuation of partnership after death 
of partner. Entire income of partner- 
ship is included in decedent’s last return 
since books were not closed at decedent’s 
death and no evidence was introduced 
as to his distributive share to that date. 
Grant v. Busey, D.C.S.D. Ohio, July 30, 
1954. 


Employee taxable on value of annuity 
distributed to him. Employer retired tax- 
payer and gratuitously agreed to pay 
him $25.00 per week for his life. Subse- 
quently, employer funded this pension 
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through purchase of an annuity making to trusts stock of personal holding com. All 
similar payments. The policy was de- pany which was in process of complete me 
livered to taxpayer with check for $13,- liquidation. Commissioner assessed es. affe 
050. to cover income tax on annuity. tate tax deficiency contending that such _ 
Taxpayer instituted suit for refund con- transfers were made in contemplation vi 
en 


tending that all payments were gifts 
and not taxable income. 


HELD: Refund denied. Though em- 
ployer was not obligated to give pension, 
its past actions created such a practice. 
Payments were made as compensation 
for past services rendered and delivery 
of annuity contract was to fund these 
payments and is also considered taxable 
income. It follows that the check re- 
ceived to satisfy tax liability was also 
taxable income. Peters v. Smith, D.C.E.D. 
Pa., Aug. 5, 1954. 


ESTATE TAX 


Decedent held not to have retained 
power to alter, amend or revoke trust. 
Decedent created trust reserving right 
to change beneficiaries and revoke trust. 
Subsequently, in 1924, decedent trans- 
ferred bonds to trustees of original trust 
to be administered according to its 
terms, except that decedent stipulated 
that bonds could not be “sold or disposed 
of” without consent of decedent and all 
beneficiaries. Decedent’s executors insti- 
tuted suit for refund of estate taxes 
assessed against later trust transfer 
contending that, as to such bonds, dece- 
dent did not reserve power to alter, 
amend or revoke under Sec. 811(d)(2) 
of 1939 Code. 


HELD: Refund granted. Decedent did 
not retain power to alter, amend or re- 
voke trust with respect to bonds. Be- 
cause of restriction on transfer, no dis- 
position whatsoever could be made of 
bonds without consent of all beneficiaries. 
Since one beneficiary predeceased dece- 
dent, all beneficiaries could not have 
consented. Additionally, since State law 
allows donor and all beneficiaries of 
trust to terminate trust without specific 
reservation, trust did not give additional 
rights to decedent. Such reserved powers 
could not subject trust property to estate 
tax. Nagle v. United States, D.C.W.D. 
Pa., Aug. 4, 1954. 


Transfers of stock were not made in 
contemplation of death. Decedent, who 
died in 1948, created ten trusts in 1936 
for benefit of her sons. She transferred 


of death and includable in gross estate 
under Sec. 811(c)(1)(A) of 1939 Code. _ 


HELD: Commissioner overruled, 
Transfers were not made by decedent in ht 
contemplation of death as _ substitutes of 
for testamentary dispositions. Decedent's Fat 
principal purpose was to avoid income Stat 
tax on the liquidating dividends of the 
corporation and to benefit her sons, 
Estate of Carrie Loew Minzesheimer,§ - 
T.C. Memo. Op. 1954-117, July 30, 1954.8 '5 * 


GIFT TAX reis: 


Lifetime gift tax exemption of $30,000f tion 
not available to non-resident alien. Tax-§ ?- 5 
payer, born in Italy, was residuary lega- 
tee under wife’s will. Property was loca- Ir 
ted in United States and during war 
property was blocked. Taxpayer, a res- 
dent of France, desired to return to 
Italy but feared the loss of this property 
under Italian exchange restriction. At- 
cordingly, he came to United States, 
secured release of his funds and cte 
ated trust reserving life income to hin- 
self. Immediately after this transaction 
he left for Italy and ncver returned. Gift 
tax deficiency was assessed based on dis- 
allowance of $30,000 exemption since it 
was contended that taxpayer was N0l- 
resident. 

HELD: Commissioner sustained. 
Though taxpayer was physically presett 
in United States and did not intend to 
return to his past domicile, France, his 
intention was to remain in United States 
only so long as was necessary to free his 
funds from government restrictions. He 
then left for Italy and never returneé. 
Not having established residence i 
United States, $30,000 exemption is ™ 
available. F. Giacoma Fara Farni, ® 
T.C.—No. 18, July 28, 1954. 


REVENUE RULINGS 


Gift Tax: Transfer in trust ruled ™ 
to be completed gift. Taxpayer crea 
irrevocable trust wherein she retain 
right to income for her life. Additionally 
power was reserved to appoint by wi 
recipients of principal among designa@ 
class of takers. 

Service rules that donor did not ma" 
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completed gift subject to gift tax be- 
cause of her retention of life income and 
right to appoint principal by her will. 
Rev. Rul. 54-342, ILR.B. 1954-34, p. 11 


Gift tax: Son’s medical and living 
expenses paid by father are taxable gifts. 
Father paid medical and hospital bills 
for adult son. He also advanced living 
expenses for son’s family including 
monthly mortgage payments. 

Service rules that taxable gifts are 
not limited by common law definition. 
All transfers are gifts to extent value 
exceeds consideration received. Love. 
affection, ete. are not considerations 
recognized for tax purposes. Accord- 
ingly, father’s payments to and for 
benefit of son are gifts subject to Fed- 
eral tax. Rev. Rul. 54-343, I.R.B. 1954-34, 
p. 11. 


Taxation on redemption 
of Series “E” United States Bonds. 
Father redeemed Series “E” United 
States bond and had new bond reissued 
in name of son. 


Income tax: 


Service rules that increment in bond 
is taxable in year of redemption. Cir- 
cular No. 530 makes no provision for 
reissuance of bonds under these condi- 
tions. Rev. Rul. 54-327, I.R.B. 1954-33, 
p. 5. 


Inspection of income tax returns of 
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intestate. Where heirs at law, next of 
kin or beneficiaries are distributees of 
an intestate under applicable state law, 
Service rules that thy have right to 
inspect decedent’s income tax returns. 
Such persons are considered to possess 
a “natural interest” pursuant to T.D. 
4929, since informaticn on return may 
disclose estate assets or affect their dis- 
tribution. Rev. Rul. 54-379, I.R.B. 1954- 
37, p. 14. 


Estate tax: Estate tax treatment of 
decedent’s joint income tax payments. 
Executor of decedent’s estate and sur- 
viving spouse filed joint return report- 
ing decedent’s income to date of death 
and widow’s income for taxable year. 
Decedent’s pro rata share of income tax 
liability is based on his income reported 
in joint return less his income tax 
exemptions. 


Service rules that amount by which 
estimated tax paid by decedent prior to 
death exceeds his pro rata share of 
final income tax liability is includible 
in gross estate under Sec. 81l(a) of 
1939 Code. To extent unpaid tax at date 
of death is attributable to decedent’s 
share of income, it may be deducted 
from gross estate under Sec. 812(b) of 
1939 Code. Rev. Rul. 54-382, ILR.B. 1954- 
37, p. 20. 


Gift tax: Spouse of donor need not 
file gift tax return. Where wife consents 


te gifts of husband to third persons as 
having been made one-half by each, she 
must signify her consent on donor’s re- 
turn. However, where wife made no gifts 
of her own and husband’s gift to each 
donee consisted of present interests not 
exceeding $6,000 she need not file sepa- 
rate gift tax return. Rev. Rul. 54-252, 
LR.B. 1954-27, p. 10. 


Gift tax: Spendthrift provision does 
not prevent trust from creating present 
interest. Donor created trust, income of 
which was to be paid to beneficiary. 
Spendthrift clause prevented alienation 
of beneficiary’s right to income. 


Service rules that where trustee is 
not given powers which render enjoy- 
ment of income uncertain, gift of trust 
income for period of years or for life 
is gift of present interest and qualifies 
for $3,000 annual exclusion. Inclusion 
of spendthrift clause will not make gift 
one of future interest. Rev. Rul. 34-344, 
LR.B. 1954-34, p. 12. 


Present regulations to be applicable 
under 1954 Code where not conflicting. 
Ruling holds that all regulations in force 
at time of enactment of 1954 Internal 
Revenue Code (August 16, 1954) will 
continue to be effective though applicable 
section of 1939 Code has been repealed 
if such regulation is not inconsistent 
with new section. T.D. 6091, I.R.B. 1954- 
35, p. 138. 
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RECENT FIDUCIARY DECISIONS 


CHARITABLE TRUSTS — Powers and 
Duties of Attorney General 


California—District Court of Appeal 
Estate of Quinn, 127 A.C.A. 38 (Aug. 4, 1954). 


Testatrix left certain money in trust 
to her husband and ancther “and at their 
deaths * * * to charity.” Both benefici- 
aries predeceased testafrix. The Attorney 
General in this proceeding, through a 
petition to determine heirship, seeks to 
have it adjudicated that the will created 
a charitable trust. The lower court de- 
nied the petition on the ground “the 
Attorney General has no standing to pe- 
tition as an heir.” 


HELD: Reversed. The Attorney Gen- 
eral, acting for the state as parens 
patriae, has the power and duty to take 
whatever legal steps are necessary to en- 
force trusts for charitable purposes. The 
Attorney General as a “person claiming 
to be an heir of the decedent or entitled 
to disposition of the estate or any part 
thereof” is entitled to file a petition set- 
ting forth his claim and praying that 
the Court determine who are entitled 
to distribution. Whether the will cre- 
ated a charitable trust was a question 
not before the Court and was not de- 
cided. 


JURISDICTION — Action against Trus- 
tee Held to Lie Only in Jurisdiction 
Where Situs of Trust Administra- 
tion is Located 


Tennessee—Supreme Court 
Hobbs v. Lewis, 270 S.W. (2d) 352 


The employer of complainant was in- 
debted to a union trust fund. The trustees 
of the fund resided in Washington, D. C. 
All of the assets of the trust, consisting 
of tangible and intangible personalty, 
were located in that jurisdiction. Com- 
plainant, claiming to be entitled to bene- 
fits under the trust, attached his employ- 
er’s indebtedness to the trust. The trus- 
tees filed a plea in abatement, challeng- 
ing the jurisdiction of the Tennessee 
courts. The trial court sustained the plea 
and dismissed the action. 


HELD: Affirmed. This is a case of’ 


first impression in Tennessee. The gen- 
eral rule, however, is that the proper 
forum for all actions against trustees in 
the administration of their trust is the 
situs of the trust. Only the courts of 
the jurisdiction where the situs is located 
will supervise the administration of the 
trust. Trustees must be responsible to 
the courts of one jurisdiction only; 
otherwise conflicting instructions and 
differences as to accounts would make 
the administration of a trust impossible. 
Since the situs of the trust in the present 
case clearly is in the District of Colum- 
bia, the courts of Tennessee have no 
jurisdiction to entertain a suit connected 
in any way with the administration of 
that trust. 


JURISDICTION — Control over Shares 
of Corporation Owned by Decedent 
Domiciled in Another State 


United States—Court of Appeals, Fifth Circuit 
Albuquerque National Bank v. Citizens National 
Bank in Abilene, 212 F. (2d) 943. 

Hall gave to the Texas bank as trustee 
“all the real and personal property I may 
own or be entitled to in the State of 
Texas at the time of my death.” He de- 
vised and bequeathed to the New Mexico 
bank as trustee “all the real and personal 
property I may own or be entitled to in 
the State of New Mexico at the time of 
my death.” The terms of the trust were 
identical. The will named the New Mexico 
bank executor, but “in the event it shall 
be necessary to have an ancillary ad- 
ministration in Texas, I hereby nominate 
(the Texas bank) to serve as executor 
for the purpose of administration in 
Texas, without bond.” 


Unquestionably, Hall was domiciled in 
New Mexico. Most of his estate consisted 
of shares of stock in Condor Petroleum 
Corporation, a Teaxs corporation, which 
had a value in excess of $10,000,000. The 
certificates representing the shares were 
in Hall’s safety deposit box in the New 
Mexico bank. 


The New Mexico bank filed the will 
for probate. It had itself appointed spec- 
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ial administrator by the New Mexia 
probate court and requested Condor ty 
transfer the shares to such bank’s name. 
Condor refused to do this on advice of 
its attorneys. The will was duly pro. 
bated and the New Mexico bank promptly 
filed a proceeding in a New Mexico state 
court for construction of the will ag to 
whether the shares passed to the New 
Mexico trustee or to the Texas trustee, 


On the day of probating the will but 
before the will construction suit was filed, 
the Texas bank had itself appointed tem. 
porary administrator in Texas and ob. 
tained an ex parte order authorizing it 
to take possession of the estate in Texas, 
Later on the same day the Texas bank 
filed a suit to enjoin Condor from issuing 
certificates to the New Mexico bank ani 
to enjoin the New Mexico bank from 
assigning the shares of stock. This last 
suit was removed by the New Mexic 
bank to the Federal Court for the North. 
ern District of Texas. On the same day 
of such removal, the New Mexico bank 
filed a suit in the Federal District Court 
of New Mexico seeking to establish its 
title to the Condor stock. 


After a hearing in the Federal Court 
in Texas it enjoined the New Mexico 
bank from continuing the prosecution of 
the will suit and its action in the Federal 
District Court in New Mexico, and from 
prosecuting any other suit as to the title 
of the Condor stock. The appeal here was 
from this order. 


However, subsequent to the injunction 
the Federal Judge in New Mexico taking 
cognizance of such injunction against the 
New Mexico bank, appointed amicus 
curiae, heard evidence and entered a de 
fault judgment against the Texas bank 
holding title to the Condor stock to lk 
good in the New Mexico bank. This was 
squarely contrary to the holding of the 
Federal Judge in Texas who found title 
good in the Texas bank. 


HELD: A distinction must be made 
between “administration” and “distribv- 
tion.” Each state has the right to contro 
and administer the decedent’s personal 
assets found within its borders and 
satisfy debts and obligations due to its 
own citizens. Therefore the New Mexie 
bank was not entitled to recognition i 
Texas nor to possession of assets located 
in Texas. The validity of the will is fully 
determined at the domicile of the testato 
but the question of the construction @ 
the will is more unsettled. This questio 
the court leaves open simply saying the 
judgment of the domiciliary law is # 
least highly persuasive. In view of this 
the lower court was in error in enjoinilé 
the action of the New Mexico bank ® 
the New Mexico state courts. 
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This action in the Federal Court in 
exas Was an action in rem and conse- 
uently, there was a question as to where 
e shares of stock had a situs so as 
9 identify the in rem jurisdiction of the 
ederal Court in Texas. The majority 
ule is that corporate shares have a dual 
yistence, a situs both in the state of 
neorporation and in the state where the 
tockholder resides and the certificate 
;located; under such circumstances the 
state of incorporation is the situs of‘the 
hares of stock regardless of the location 
¢ the certificate, this being particularly 
ue if the corporation conducts its busi- 
ness in the state of organization (Condor 
mducted its business principally in 
Texas). Therefore, the Federal District 
court in Texas acquired jurisdiction of 
he res to the exclusion of the New Mex- 
ico District Court; this was true even 
though the Fifth Circuit could not re- 
view any proceedings of the Federal Dis- 
trict Court in New Mexico. 
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It was erroneous for the lower court 
to express even a tentative opinion as 
to the construction of the will, the sole 
question being the situs of the shares for 
the purpose of administration. Further- 
more, as to the distribution of the estate 
in Texas any decree by the Texas Court 
should await the conclusion of the will 
onstruction suit in the New Mexico state 
court. 


NOTE: In dictum that is highly inter- 
sting the Fifth Circuit Court commented 
as to the federal estate tax due in Novem- 
ber, 1954. The court asserted in strong 
language that the banks should cooper- 
ate in their administration and it was 
their fiduciary duty to work for the bene- 
ft of the estate. If they should -fail 
to do so, each would be responsible for 
any damages and the courts having juris- 
diction of the accounting of the banks 


should investigate any unnecessary costs. 
—Reported by Texas editor 
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LIFE TENANT & REMAINDERMAN — 
Division of Stock Split 
Pennsylvania—Supreme Court 
Jones Estate, 105 A. (2d) 353. 
Testator died on January 1, 1928 leav- 
ing his estate in trust which still con- 
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tinues. Among the assets placed in the 
trust were 22 shares of Union Trust Co. 
valued at $4,981 a share. Subsequently 
these shares were split five for one 
and in 1946 were exchanged for 880 
shares of Mellon National Bank & Trust 
Co. as the result of a merger. In the 
merger, $58,550,000 was transferred 
from surplus to capital. The surplus was 
derived entirely from undistributed earn- 
ings of both banks. At the audit of the 
trustees’ account, the life tenant claimed 
509 shares as representing a distribution 
of earnings. The lower court denied the 
claim and the life tenant appealed. 


HELD: Affirmed. Prior to the adop- 
tion of the Principal & Income Act, the 
Pennsylvania rule required the preserva- 
tion for principal, the intact value of 
stock at the date of testator’s death, 
plus all subsequent capital increases, 
and the distribution as income of all 
earnings of the corporation since testa- 
tor’s death. However, such apportion- 
ment may only be made at (1) the pay- 
ment of an extraordinary cash or stock 
dividend by the corporation, (2) liquida- 
tion of the corporation, (3) sale of the 
stock by the trustees or (4) the issuance 
of stock rights by the corporation. None 
of these events has cccurred here and 
life tenant’s claim must therefore be 
denied at this time without prejudice. 


LIFE TENANT & REMAINDERMAN — 
Duty of Former to Account to Lat- 
ter — Burden of Proof 


New York—cCourt of Appeals 
Matter of Reckford, N.Y.L.J., Aug. 26, 1954. 


The testator was legal life tenant un- 
der his wife’s will and empowered to 
appoint the remainder by his will, but 
only to one or more of the descendants of 
his wife and himself. He appointed the 
entire remainder to a son, who survived 
him by two months only. There was no 
evidence by which the property which 
had been subject to the legal life estate 
could be traced, or what that testator did 
in respect thereof during the 41 years 
that he was life tenant. Particularly, 
there was no evidence as to whether he 








PROBLEMS 


misappropriated the fund, distributed to 
the son-appointee or accounted to him. 
The testator bequeathed a $75,000 legacy. 


It was contended that the testator was 
in effect a trustee under his wife’s will 
and that his executor should be com- 
pelled to account for the fund and on 
failure to do so his estate should be sur- 
charged with the value of the fund — 
which would defeat the payment of the 
$75,000 legacy. The legal life tenant and 
the appointee-son were close, and the 
latter knew everything about the former’s 
affairs. 


HELD: The legal life tenant’s estate 
should not be surcharged. True, a person 
in a fiduciary capacity has the burden 
of showing that he discharged his fidu- 
ciary duties, if there is evidence to show 
that he might not have done so. But there 
was no evidence here that the life tenant 
had not distributed and/or accounted to 
the appointee-son; and the parties who 
seek a surcharge have the burden of 
showing that the life tenant did not dis- 
charge his fiduciary duties, which burden 
they could not sustain. 


POWERS OF APPOINTMENT — Power 
Not Exercised by a Residuary 
Clause 


Illinois—Appellate Court 

Sen Trust Co. v. House, 3 Ill. App. (2d) 

Under decedent’s will, direction was 
made for certain property to be held in 
trust until the death of her last surviv- 
ing child. In the meantime, the net in- 
come therefrom was to be paid to her 
children who were living from time to 
time in equal shares, except that if a 
child died “leaving issue or testate” such 
child’s share of such income was to be 
paid to such issue or as provided by such 
deceased child’s will. Upon the death of 
the decedent’s last surviving child, the 
trust property was to be distributed to 
the heirs at law of her children on a 
per stirpes basis, except that any child 
could dispose by will of the share of 
principal which otherwise would have 
been distributed to his or her heirs. 
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One of decedent’s sons died testate 
without leaving any surviving issue. The 
deceased son’s will gave “all the rest, 
residue and remainder” of his estate to 
a friend without making any reference 
to the trust created by his mother’s will. 
In a construction suit, the deceased son’s 
friend claimed she was entitled to his 
share of the trust income and principal, 
asserting among other grounds that the 
said shares passed to her under the 
residuary clause of his will. 


HELD: The deceased son’s will did not 
exercise the power of appointment given 
to him under his mother’s will. On its 
face the son’s will did not purport to 
exercise the power and no facts or cir- 
cumstances were shown from which an 
intention to exercise the power could be 
inferred. 


REVOCATION — Execution of Separa- 
tion Agreement by Testator and 
Wife Subsequent to Execution of 
Will Held Not Revocation as Mat- 
ter of Law 


Tennessee—Court of Appeals (Western Section ) 
Price v. Price, 269 S.W. (2d) 920. 


In 1944, testator executed his will, 
naming his wife executrix and devising 
certain real estate to her. In 1952, he 
and his wife entered into a separation 
agreement, which did not refer to the 
will. In the agreement, the wife relin- 
quished any interest which she might 
then or thereafter have in the real estate 
devised to her in the will. No divorce 
proceedings occurred. 

Testator died shortly after executing 
the property settlement and the execu- 
trix offered the will for probate. The 
Circuit Judge held that the testator in- 
tended, when executing the property 


settlement, to revoke the will, and that 
the settlement operated as an estoppel 
against the executrix to claim under 
the will. 


HELD: Reversed. A property settle- 
ment and a divorce together impliedly, 
as a matter of law, cperate to revoke 
the will of a husband in favor of his 
wife. Neither, standing alone, is suffici- 
ent to accomplish this result. Conse- 
quently the trial court was in error 
in holding that there was an implied 
revocation as a matter of law. The evi- 
dence does not indicate that there was an 
implied revocation in fact. Testator did 
not have the will in his possession when 
he executed the property settlement, 
and therefore could not physically de- 
stroy it. But if he had intended to revoke 
it, he could have done so by executing 
another document of equal solemnity. 
This he did not do. 


The question of estoppel of the widow 
to claim under the will is not properly 
involved in the present case. As execu- 
trix, she has a duty to propound the 
will for probate. Her property rights 
may be questioned in later proceedings. 


TAXATION — Estate & Inheritance — 
Allocation Where Residuary Bene- 
ficiaries Also Received Devise 


Pennsylvania—Supreme Court 
Edwards Estate, 105 A. (2d) 312. 


Testatrix devised a farm and its con- 
tents to two children and gave her resid- 
uary estate to her four children in equal 
shares with direction that in order to 
produce equality, the shares of the two 
who received the farm should be charged 
with having received $125,000 each on 
account of their shares of the residue. 
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The farm was valued at over a million 
doJlars and the residue over fourteen) 


million before Federal taxes. The Federg 
taxes were required to be prorated 


After proration to the specific devises 
and bequests, there was nearly ten mij. 
lion of taxes prorated to the residue. 
The lower court deducted this tax from 


the residue, added $250,000 to the ne 


residue which was then divided into four 


parts, and $125,000 was deducted from 
the shares of the two children who re- 
ceived the farm. In effect there was no 
apportionment of the residuary tax. 
These two children appealed contending 
that the $250,000 should have been added 
to the gross residue which should haye 
then been divided into four parts and 
$125,000 deducted from the two shares 
and then the Federal residuary taxes 
apportioned on the basis of those shares, 


HELD: Affirmed. The charges of 
$125,000 each were not gifts to the other 
two children from the residuary estate; 
if so, those gifts would have been sub- 
ject to their share of the taxes. What 
the other two children received by rea- 
son of the charges was one-fourth each 
of $250,000 as part of the distribution 
of the residue. There is nothing in the 
will indicating that estate taxes were 
to be apportioned because of the charges. 
To do so would be to expand the dis- 
parity between what the two children 
who received the farm got and what the 
other two got. 


aa 
TAXATION — Estate & Inheritance — 
Apportionment — Computation of 
Spouse’s Elective Share Against 
Will — Marital Deduction 


New York—cCourt of Appeals 
Matter of Wolf, 121 N.E. (2d) 224. 


The widow elected to take against the 
will. Under D.E.L. Sec. 18 subd. 1(a) 
her elective share was % of the net 
estate “after ... any estate tax.” D.EL 
Sec. 124 provides that, in the absence of 
a contrary direction, estate taxes are 1 
be apportioned against the beneficiaries 
who take parts of the taxable estate, each 
beneficiary to receive, however, the bene- 
fit of exemptions and deductions allow- 
able by the tax laws in his favor. The 
will did not direct against apportion- 
ment. 


HELD: When, as here, there is no di- 
rection against apportionment and Set. 
124 applies, the elective share is % a 
the net estate before estate taxes alt 
deducted, and there should then be de 
ducted from the widow’s share as thus 
computed such portion of the estate taxé 
as is allocable to her share. If the widow’ 
share qualifies for the marital deductio 
it is not subject to estate tax. 


NOTE: The majority opinion indicates 
that Matter of Ryan, 280 App. Div. 416 
is to be followed when the estate taxé 
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nillionfare not to be apportioned, i.e. then the 
irteenfielective share is % of the net estate re- 
ederalmaining after the deduction of estate 
rated. Mtaxes; but that is a case like the instant 
evisesfione, Where the estate taxes are to be 
n mi]-Mapportioned Matter of Peters, 275 App. 
sidue. Div. 950 is to be followed. The rationale 
frommjof the majority is that Sec. 18 and Sec. 
e net(yi24 were designed to increase the share 
o fourfof the spouse, and the two sections are 
fromgto be read together. The majority was 
ho re. also influenced by the possibility that if 
ras noma testator caused to be included in his 

tax ggross taxable estate items which passed 
outside his will to others, and if the 
estate taxes attributable thereto were 
deducted before the spouse’s elective 
share was determined, such share might 
be one-half of very little or even zero. 
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TAXATION — Estate & Inheritance — 


es off Allowance Payable to Widow un- 
. other der Option Elected by Member of 
astate;§ New York City Employees’ Retire- 
n sub-§ ment System is Taxable 

What New York—Court of Appeals 
y rea- Matter of Endemann, N.Y.L.J., Aug. 2, 1954. 
h each 
‘bution § The decedent was a former employee 


of the State of New York. He had been 
a member of the New York City em- 
ployees’ retirement system and was en- 
titled to retirement benefits payable by 
the system. On his retirement, he made 
an irrevocable election of an option which 
provided for a retirement allowance to 
him during his life and an allowance 
thereafter to his wife during her life. 
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HELD: The calculated present value, 
as of the date of his death, of the allow- 
ance to the decedent’s wife was properly 
included in his gross estate for estate 
tax, as a transfer intended to take effect 
in possession or enjoyment at or after 
his death. Such taxation is not forbidden 
by the provision in the New York Con- 
stitution that pensions paid to offiers and 
employees of the State or its subdi- 
visions shall not be subject to taxation. 
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AXATION — Estate & Inheritance — 
Exclusion for Community Property 
Transferred to Inter Vivos Trusts 
is Limited to Half 


California—Supreme Court 

Kirkwood v. Bank of America N.T.&S.A., 43 
A.C. 335 (Aug. 17, 1954). 

HELD: (Affirming Kuchel v. Bank 
bf America, 264 P. (2d) 47, Feb. 1954 
ssue): Where a husband and wife create 
revocable inter vivos trust from com- 
hunity assets and the husband dies, the 
vife is entitled to a community prop- 
e tax Brty exclusion for inheritance tax pur- 
widows Poses to the extent of only one half of 
ductiol Bhe property so transferred, although 
he would have been entitled to the whole 
f the claimed exclusion if she had taken 
er statutory interest in the property 
Pon her husband’s death. 
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TAXATION — Estate & Inheritance — 
Oil and Gas Lease is Incorporeal 
Interest Not Subject to Tax by 
Local State 


Kansas—Supreme Court 


Denver National Bank v. State Commission of 
Revenue and Taxation, 176 Kan. 617. 


Decedent, a resident of Colorado, 
owned working interests in oil and gas 
leases in Kansas, which he operated 
through his office in Denver. Kansas and 
Colorado are reciprical inheritance tax 
states. The District Court held the work- 
ing interests in question were incorporeal 
and the property attempted to be taxed 
was without the jurisdiction of the state. 


HELD: Affirmed. It is well settled that 
an oil and gas lease conveys no interest 
in land but is merely a license to explore 
and is personal property, an incorporeal 
hereditament. The interests owned by 
decedent arose from oil and gas leases. 
They take the same character as the 
instrument from which they arose and 
are what was meant by the legislature 
when the words “other than tangible per- 
sonal property” was used. 


WiL_ts — Construction — Division 
of Trust Remainder “Per Stirpes” 


Missouri—Supreme Court, Div. 1 
O'Reilly v. Jackson, 269 S.W. (2d) 631. 


Testator left the residue of his estate 
in trust for his widow and seven chil- 
dren, with specific provisions for pay- 
ment of income to them during their 
respective lives. The following provisions 
were to be applicable upon the death of 
any child and finally, upon the death of 
the last of the children to die: 


“On the death of any of my said chil- 
- dren, without lawful children or their de- 
scendants, surviving, the share of the de- 
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ceased in said income shall go to the sur- 
viving brothers and sisters, or their de- 
scendants, in equal shares, per stirpes.” 

“When the last of my said children shall 
have died, the Trust Estate shall cease, and 
the whole thereof, of whatever it shall 
consist, shall vest in full ownership free 
from said Trust, in the descendants of my 
said children, in equal shares, per stirpes, 
and in default of such descendants, in my 
right heirs.” 


When all of testator’s children (and 
his widow) had died, the trustees under 
his will brought suit for construction of 
the will, and particularly the phrase 
“per stirpes.” Three of testator’s children 
had died without descendants surviving 
them. The other four left living grand- 
children (and deceased grandchildren 
represented by descendants) totalling 
twenty-one. The sole question was 
whether the principal should first be di- 
vided into four parts (the number of 
testator’s children who left descendants 
surviving them) or into twenty-one 
parts (the number of testator’s grand- 
children living or represented by de- 
scendants). The trial court decreed that 
the division should be in twenty-one 
parts. 


HELD: Reversed and remanded with 
directions to make the initial division 
into four parts. Testator’s children had 
only life estates and could not them- 
selves share in the corpus of the trust. 
“Per stirpes’ means “through or by 
roots or stocks, by representation.” Tech- 
nically, one may not take by representa- 
tion, that is, a share which a deceased 
ancestor would have taken if living, un- 
less the deceased ancestor himself was 
a possible taker under the terms of the 
will. However, from the will as a whole, 
and particularly from the provision re- 
lating to income on the death of any of 
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testator’s children, it appeared that testa- 
tor used the phrase “in equal shares” 
intending that descendants compositely 
described as “descendants of my said 
children” were to constitute several 
groups or lines of descent. 

This same intention appeared from the 
use of the phrase “in equal shares” in 
the provision applicable upon the death 
of all of testator’s children, with the re- 
sult that the corpus had been divided 
into four equal parts and each part given 
by testator to each of the classes com- 
prising the descendants in the several 
families of testator’s children who died 
survived by descendants, the distribution 
to the descendants within the different 
groups or lines of descent to be “per 
stirpes.” 


WILLs — Probate — Holographic — 
Signature of Testator May Appear 
Anywhere 

California—District Court of Appeal 

Estate of Hout, 126 A.C.A. 865 (July 26, 

1954). 

Hout left a will all in his own handwrit- 
ing, reading in part as follows: “My Last 
Will and Testament of Wayland B. Hout. 
I Wayland B. Hout a resident of San 
Diego County, State of California, being 
of sound mine,” etc. Testamentary pro- 
visions followed and at the end appears 
this legend: “I witness whereof I have 
hereunto set my hand to this my Last 
Will and Testament. January 11th 1952.” 

No signature appeared at this place. 
There was an attestation clause reciting 
that “This instrument bearing the signa- 
ture of the above named testator, Way- 
land B. Hout. ***.” was signed, published, 
etc. in the presence of two witnesses, 
both of whom signed as such. After the 
will was admitted to probate it was con- 
tested by heirs of the testator who 
claimed the will was invalid because not 
properly subscribed or signed by him. 
The requirements for a holographic will 
are that it be entirely written, dated and 
signed by the testator. A witnessed will 
must be “subscribed at the end thereof” 
(Section 50, Probate Code). This will 
could not qualify as a witnessed will be- 
cause it was not subscribed at the end. 
The question was whether the signature 
was sufficient. 

HELD: Affirming the Probate Court, 
that the will was good. There is no re- 
quirement that the authenticating signa- 
ture of the testator be made at the end. 
It may appear elsewhere if it is found 
that the signature was made for the 
purpose of executing the instrument as 
a will. 


WILLs — Probate — Mental Incom- 
petency Before and After Will No 
Bar to Validity 

Arkansas—Supreme Court 
Yarbrough v. Moses, 267 S.W. (2d) 289. 
F. died May 20, 1953 at the age of 

85 years, with a $100,000 estate, ap- 

proximately all of which was in cash. 
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He had executed a will in November, 
1949. He and his wife, who predeceased 
him, had never had any children, and 
his closest heirs were the appellants, a 
nephew and niece. The bulk of his estate 
was to be used for the maintenance of a 
library that he and his wife had previ- 
ously deeded to a city. He made nominal 
bequests to the appellants who brought 
suit against the executor asking that 
the will be set aside on the grounds that 
the testator did not possess testamentary 
capacity to execute the will. 


It appeared in evidence that shortly 
before and shortly after the execution of 


the will, F. was mentally incompetey 
but the trial judge found that at 
time of execution F. was competent 
he met the rules of law as established 
Arkansas. 

HELD: Affirmed. Testamentary cap 
ity is the ability on the part of 
testator: 

(a) to retain in memory without prom 
ing, the extent and condition of { 
property to be disposed of, 

(b) to comprehend to whom he is givin 
it, 

(c) to realize the deserts and relations 
him of those whom he includes in 
excludes from, his will. 


, Ol 


¢ INDEX TO ADVERTISERS « 


BANKS 


American National Bank & Trust Co., 

Chicago ____ ii 
American Trust CA ‘Charlotte ____ 910 
Bank of New York, N. » api, 
Berks Title Insurance Co., Reading __902 
Boston Safe Deposit & Trust Co. __963 
Brown Brothers Harriman & Co.., 

| a \ EIS 867 
Central Trust. Co., ‘Cincinnati ___ _...903 
Chase National Bank, ee es Se ee 
Chicago Title & Trust Co. __._______. 863 
Citizens Fidelity Bank & Trust Co., 

Louisville 905 
City Bank Farmers Trust Co., N.Y.C. 837 
City National Bank & Trust Co. e 

Cmiseso 2 ae 
Cleveland Trust Co. 909 
Continental Illinois National Bank 

& Trust Co., Chicago _.. 832 
Delaware Trust Co., Wilmington 967 
Detroit Trust Co. _. 868 
Equitable Security Trust Co., 

Wilmington __ 897 
Fidelity-Baltimore National Bank 

& Trust Co. 887 
Fidelity Trust Co., Pittsburgh 945 
Fifth Third Union Trust Co., 

Cincinnati __ 876 
Fire & Merchants National Bank, 

Richmond ____ 954 
First National Bank, “Atlanta 911 
First National Bank, Baltimore 
First National Bank, Birmingham 880 
First National Bank, Dallas Ms 
First National Bank, Fort Lauderdale 928 
First National Bank, Memphis 
First National Trust & Savings Bank, 

San Diego __ 
First Wisconsin Trust Co., Milwaukee. 886 
Guaranty Trust Co. of Canada _________937 
Guaranty Trust Co., N. Y. C. 825 
Pewee Baek BS YC. 921 
Harris Trust & Savings Bank, Chicago. 826 
Hartford National Bank & Trust Co. __876 
Houston Bank & Trust Co. 965 
Industrial National Bank, Providence _960 
Isving Trust Co. N. ¥. C. —___..__ 87 
Kanawha Valley Bank, 

(ae, we. Te. 828 
Lynchburg (Va.) Trust & Savings 

Bank 


Maryland Trust Co., Baltimore 
Mellon National Bank & Trust Co., 
Pittsburgh 
Mercantile Trust Co., St. Louis 
Montreal Trust Co. 
J. P. Morgan & Co., Inc. N. Y. C. ____ 883 
Morristown (N. J.) Trust Co. 884 
National Bank of Commerce, Seattle__874 
National City Bank, Cleveland 
National Shawmut Bank, Boston 
National Trust Co., Ltd., Toronto 
Ohio National Bank, Columbus 
Old Colony Trust Co., 
RES TD a ee Third Cover 


Pennsylvania Co. for Banking & 

Trusts, Philadelphia _ : 
Peoples First National Bank & 

Trust Co., Pittsburgh 861 
Philadelphia National Bank Second Cover 
Public National Bank & Trust Co., 

Royal Trust Co., Montreal . 
St. Louis Union Trust Co. 
Security-First National Bank, 

Los Angeles 
Stamford (Conn.) Trust Co. 
State Street Trust Co., Boston _._ 
Title Insurance & Trust Co., 

Los Angeles Fi! 
Tradesmens Land Title Bank & | 

Trust Co., Philadelphia ——..__ 
Trust Company of Georgia, Atlanta _ 
Union & New Haven Trust Co. - 

Union Planters National Bank, 

Memphis 
Union Trust Co., Rochester __ 

United States Trust Co., N. Y. c 3 
Wilmington (Del.) Trust Co... 


OTHER SERVICES 
Advertising & Promotion 
Purse Company —___ 
Appraisers & Auctioneers 
American Appraisal Co. 
O. Rundle Gilbert 
Parke-Bernet Galleries - 
Coin Appraisers & Buyers 
Stack’s 
Corporation & Financial Notices’ 
Cities Service Co. 
Columbia Gas Systems, Inc. 
Consolidated Natural Gas Co. 
Gould-National Batteries, Inc. - 
arpa Minerals & Chemical 
or 
Pacific Gas & Electric Co. - 
rues Laem. 
Safeway Stores, Inc. 850, 851 
Socony-Vacuum Oil Co. 893 
Southern California Edison Co. __851 
United States Steel Corp. _______839 
Heir Tracers 
Tracers Company of America ___. 
Help Wanted 
Box H-410-1 Ae SiR 8 Sw 
MNS ok uit, ks bt 855 
Insurance 
Connecticut General Life 
Insurance Co. _ Fourth Cover 
Investment 
First Boston Corp. ___-__ 841, 888 
Investors Diversified Services, Inc.841 _ 
Hugh W. Long & Co., Inc. ______-848 
R. W. Pressprich & Co. _____-— 845 
Salomon Bros. & Hutzler _______ 853 
Scudder, Stevens & Clark _84i 
Studley, Shupert & Co. _. _954 
Publishers 
Institute for Business Planning, Inc. 923 
Ronald Press Co. _ 827 
Publishers, Topical Law Reports 
Commerce Clearing House, Inc. — 


Trusts AND EsTAt 





